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SECOND IN A SERIES ON SOCIAL SECURITY 
DISABILITY PROGRAMS’ CHALLENGES AND 
OPPORTUNITIES 


TUESDAY, JUNE 11, 2002 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 3:33 p.m., in room 
1100 Longworth House Office Building, Hon. Mac Collins pre- 
siding. 

[The advisory, revised advisory, and revised advisory #2, an- 
nouncing the hearing follow:] 


( 1 ) 
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ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RE T, EA SE Contact: (202) 225-9263 

June 4, 2002 
No. SS-14 

Shaw Announces Second in a Series of Hearings 
on Social Security Disability Programs’ 
Challenges and Opportunities 

Congressman E. Clay Shaw, Jr. (R-FL), Chairman, Subcommittee on Social Secu- 
rity of the Committee on Ways and Means, today announced that the Subcommittee 
will hold a hearing examining the Social Security Administration’s (SSA’s) disability 
determination and appeals processes. The hearing will take place on Tuesday, 
June 11, 2002, at 10:00 a.m., and will continue Tuesday, June 18, 2002, at 
2:00 p.m., in room B-318 Rayburn House Office Building. 

In view of the limited time available to hear witnesses, oral testimony at this 
hearing will be from invited witnesses only. However, any individual or organization 
not scheduled for an oral appearance may submit a written statement for consider- 
ation by the Committee and for inclusion in the printed record of the hearing. 

BACKGROUND : 

Last year, the Subcommittee began a hearing series examining the challenges and 
opportunities facing Social Security’s disability programs. In the first hearing of the 
series, the Subcommittee heard an overview of these challenges from key stake- 
holders. Recommendations generally focused on how to decrease processing times at 
all levels of disability claims adjudication. 

Consistently managing our Nation’s largest disability determination and appeals 
process and delivering timely, high-quality, and fair service to disability applicants 
has become one of the SSA’s greatest challenges. The process of applying for Social 
Security and Supplemental Security Income (SSI) disability benefits is complex and 
fragmented, involving multiple State and Federal officials, and consisting of an ini- 
tial decision and up to three levels of administrative appeals within the agency. 
Upon exhausting these administrative remedies, the claimant may file an appeal in 
Federal court. In addition, each step within the agency involves detailed procedures 
for collecting and reviewing evidence and for decision-making. Last year, it required 
an average of about 106 days to process and issue a final decision for an initial 
claim for disability benefits and about 308 days to process an appeal before an Ad- 
ministrative Law Judge. 

Moreover, due to the aging of the baby boomers. Social Security’s actuaries project 
that between now and 2010, the number of Social Security Disability Insurance 
beneficiaries will increase by nearly 50 percent and the number of SSI recipients 
who are disabled will increase by 16 percent. As a result, it is increasingly impor- 
tant for the agency to clearly identify the resources it needs to effectively serve the 
American people. 

Aware of the long-standing problems within the disability determination and ap- 
peals process, SSA has spent more than $39 million attempting to develop and im- 
plement new initiatives to improve the timeliness, accuracy, and consistency of its 
disability decisions and spent an additional $71 million to develop an automated 
disability claims process. Many of these initiatives, however, have been ineffectual 
or have met with mixed results. Many reports, including those issued by the Social 
Security Advisory Board and the U.S. General Accounting Office, have outlined 
problems and provided recommendations for improving SSA’s disability determina- 
tion and appeals process. 

In announcing the hearing. Chairman Shaw stated: “Individuals with disabilities, 
already burdened by the challenges of their illness or injury, are often in desperate 
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need of benefits to replace lost income. They deserve and should receive timely and 
accurate decisions through a fair and understandable process. Our challenge is to 
thoughtfully and carefully examine the disability determination and appeals process 
to ensure it meets the needs of individuals with disabilities and their families.” 

FOCUS OF THE HEARING : 

The Subcommittee will examine the reasons for delays, complexities, and incon- 
sistencies in the disability determination and appeals process and explore rec- 
ommendations for change. 

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS : 

Please Note: Due to the change in House mail policy, any person or organization 
wishing to submit a written statement for the printed record of the hearing should 
send it electronically to hearingclerks.waysandmeans@mail.house.gov, along with a 
fcix copy to (202) 225-2610, by the close of business, Tuesday, June 25, 2002. Those 
filing written statements who wish to have their statements distributed to the press 
and interested public at the hearing should deliver their 200 copies to the Sub- 
committee on Social Security in room B-316 Rayburn House Office Building, in an 
open and searchable package 48 hours before the hearing. The U.S. Capitol Police 
will refuse sealed-packaged deliveries to all House Office Buildings. 

FORMATTING REQUIREMENTS : 

Each statement presented for printing to the Committee hy a witness, any written statement 
or exhibit submitted for the printed record or any written comments in response to a request 
for written comments must conform to the guidelines listed below. Any statement or exhibit not 
in compliance with these guidelines will not be printed, but will be maintained in the Committee 
files for review and use by the Committee. 

1. Due to the change in House mail policy, all statements and any accompanying exhibits for 
printing must be submitted electronically to hearingclerks.waysandmeans@mail.house.gov, along 
with a fax copy to (202) 225-2610, in Word Perfect or MS Word format and MUST NOT exceed 
a total of 10 pages including attachments. Witnesses are advised that the Committee will rely 
on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. Any statements must include a list of all clients, persons, or organizations on whose behalf 
the witness appears. A supplemental sheet must accompany each statement listing the name, 
company, address, telephone and fax numbers of each witness. 

Note: All Committee advisories and news releases are available on the World 
Wide Weh at http://waysandmeans.house.gov . 

The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call (202) 225-1721 or (202) 
226-3411 TTD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 


***NOTICE— CHANGE IN TIME AND LOCATION*** 

ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE Contact: (202) 225-9263 

June 6, 2002 

No. SS-14-Revised 
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Change in Time and Location for Second in a 
Series of Hearings on Social Security Disability 
Programs’ Challenges and Opportunities 

Congressman E. Clay Shaw, Jr. (R-FL), Chairman, Subcommittee on Social Secu- 
rity of the Committee on Ways and Means, today announced that the Subcommittee 
hearing on the Social Security Disability Programs’ Challenges scheduled for Tues- 
day, June 11, 2002, at 10:00 a.m., in room B-318 Rayburn House Office Building, 

will now be held at 3:30 p.m., in the main Committee hearing room, 1100 
Longworth House Offiee Building. 

In addition, the continuation of the hearing scheduled for Tuesday, June 18, 2002, 
at 2:00 p.m., in room B-318 Rayburn House Office Building, will now be held at 
3:30 p.m. 

All other details for the hearing remain the same. (See Subcommittee Advisory 
No. SS-14, dated June 4, 2002). 


***NOTICE— CHANGE IN DATE AND TIME*** 

ADVISORY 

FROM THE COMMITTEE ON WAYS AND MEANS 

SUBCOMMITTEE ON SOCIAL SECURITY 

FOR IMMEDIATE RELEASE Contact: (202) 225-9263 

June 14, 2002 

No. SS-14-Revised #2 

Change in Date and Time for Second in a Series 
of Hearings on Social Security Disability 
Programs’ Challenges and Opportunities 

Congressman E. Clay Shaw, Jr. (R-FL), Chairman, Subcommittee on Social Secu- 
rity of the Committee on Ways and Means, today announced that the Subcommittee 
hearing on the Social Security Disability Programs’ Challenges and Opportunities, 
previously scheduled for Tuesday, June 18, 2002, will now take place on Thurs- 
day, June 20, at 10:00 a.m., in room B-318 Rayburn House Office Building. 

DETATT.S FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Due to the change in House mail policy, any person or organization 
wishing to submit a written statement for the printed record of the hearing should 
send it electronically to hearingclerks.waysandmeans@mail.house.gov, along with a 
fcix copy to (202) 225-2610, by the close of business, Friday, July 5, 2002. Those fil- 
ing written statements who wish to have their statements distributed to the press 
and interested public at the hearing should deliver their 200 copies to the Sub- 
committee on Social Security in room B-316 Rayburn House Office Building, in an 
open and searchable package 48 hours before the hearing. The U.S. Capitol Police 
will refuse sealed-packaged deliveries to all House Office Buildings. 

All other details for the hearing remain the same. (See Subcommittee Advisories 
No. SS-14, dated June 4, 2002, and No. SS-14-Revised, dated June 6, 2002.) 


FORMATTING REQUIREMENTS : 

Each statement presented for printing to the Committee hy a witness, any written statement 
or exhibit submitted for the printed record or any written comments in response to a request 
for written comments must conform to the guidelines listed below. Any statement or exhibit not 
in compliance with these guidelines will not be printed, but will be maintained in the Committee 
files for review and use by the Committee. 

1. Due to the change in House mail policy, all statements and any accompanying exhibits for 
printing must be submitted electronically to hearingclerks.waysandmeans@mail.house.gov, along 
with a fax copy to (202) 225-2610, in Word Perfect or MS Word format and MUST NOT exceed 
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a total of 10 pages including attachments. Witnesses are advised that the Committee will rely 
on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. Any statements must include a list of all clients, persons, or organizations on whose behalf 
the witness appears. A supplemental sheet must accompany each statement listing the name, 
company, address, telephone and fax numbers of each witness. 

Note: All Committee advisories and news releases are available on the World 
Wide Web at http://waysandmeans.house.gov . 


Mr. COLLINS. The Subcommittee will come to order. Chairman 
Shaw is at the airport and is on his way into the Capitol now. So, 
he should be coming in most any time. We will enter his statement 
into the record, unless he just wants to go through it once he ar- 
rives. 

[The opening statement of Chairman Shaw follows:] 

Statement of the Hon. E. Clay Shaw, Jr., a Representative in Congress from 
the State of Florida, and Chairman, Suhcommittee on Social Security 

Today the Subcommittee will continue our in-depth examination of the challenges 
and opportunities faced by Social Security’s two disability programs — Disability In- 
surance and Supplemental Security Income. 

Americans should have a reasonable expectation that Social Security will fairly 
and efficiently process the more than three million applications for disability bene- 
fits each year. The problem: They don’t. 

In addition to hardships created by illness or injury, individuals with disabilities 
also face a long, complex, and confusing process in pursuing disability benefits for 
themselves and their families. 

Sadly, this is not new. The agency has been working to get it right since 1994, 
when they introduced plans to redesign the disability claims process. The situation 
is now approaching the breaking point: both disability and retirement claim work- 
loads will grow dramatically as baby boomers age. At the same time the agency ex- 
pects to lose about half of its experienced workforce to retirement. 

According to the bipartisan Social Security Advisory Board, “the projected growth 
in the number of disability claimants threatens to overwhelm a policy and adminis- 
trative infrastructure that is already inadequate to meet the needs of the public.” 

An accurate and thorough analysis of how the disability programs are working is 
urgently needed so that we can consider effective changes in policy, resources, and 
administrative structure. 

In our hearing series, we will focus in-depth on the disability determinations and 
appeals decisions made by State disability examiners and federal Administrative 
Law Judges. We welcome, for the first time, the new Deputy Commissioner for Dis- 
ability and Income Security Programs, Martin Gerry. We will also hear from the 
Chairman of the Social Security Advisory Board, the GAO, a researcher, and several 
employee groups serving those with disabilities on the front lines every day. 

Social Security Commissioner Jo Anne Barnhardt recently testified that the 
length of time it takes to process disability claims is unacceptable. We couldn’t agree 
more, and look forward to hearing more about measures she has initiated to reverse 
this time lag. 

If America’s disabled workers must negotiate a morass of inefficient, complex and 
confusing bureaucratic processes to obtain benefits, then the essential safety net So- 
cial Security’s disability programs offer has failed. Each of us has the opportunity 
and the responsibility to address existing problems within the disability determina- 
tion and appeals processes so that individuals with disabilities and their families 
can receive the benefits so vital to their economic security. 


Mr. COLLINS. We will call on Mr. Matsui and see if he has any 
words of wisdom for us. 

Mr. MATSUI. I only have words of wisdom to thank you for hold- 
ing this hearing. 

Mr. COLLINS. I like that. Short and sweet. 
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Our first witness will be Mr. Martin Gerry, Deputy Commis- 
sioner for Disability and Income Security Programs. Welcome, Mr. 
Gerry, and we are glad you are here, appreciate your taking the 
time to come, and if you would like, your whole statement will be 
entered into the record, and if you would like to summarize your 
statement, we are ready. 

STATEMENT OF MARTIN GERRY, DEPUTY COMMISSIONER, 

DISABILITY AND INCOME SECURITY PROGRAMS, SOCIAL SE- 
CURITY ADMINISTRATION 

Mr. GERRY. Thank you very much, Mr. Chairman. 

Mr. Chairman and Members of the Subcommittee, thank you 
very much for inviting me to testify today before this Subcommittee 
regarding the Social Security Administration’s (SSA) efforts to im- 
prove the process used to determine eligibility for benefits under 
the Social Security Disability Insurance and Supplemental Security 
Income (SSI) programs. As you know, the monthly disability bene- 
fits provided through these programs represent an economic safety 
net for situations that any of us might find ourselves in at some 
point during our lifetime. 

As Commissioner Barnhart testified before the Subcommittee 
last month, the length of time that the disability claims process can 
take is wholly unacceptable. The numbers of claims do not simply 
represent case counts. They represent people who need access to 
that safety net and are counting on the Social Security Administra- 
tion for help. 

We are committed to and actively engaged in improving the cur- 
rent disability determination process. To this end, my written testi- 
mony addresses our initial efforts to improve various aspects of 
that process. I would be pleased to elaborate on any of the initia- 
tives described in that testimony and to answer any other ques- 
tions, which you or other Members of the Subcommittee might 
have. 

[The prepared statement of Mr. Gerry follows:] 

Statement of Martin Gerry, Deputy Commissioner, Disability and Income 
Security Programs, Social Security Administration 

Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me today to discuss the Social Security Administration’s 
(SSA) efforts to improve the Social Security and Supplemental Security Income 
(SSI) disability process. As you know, the monthly disability benefits provided 
through these programs represent an economic safety net for situations that any of 
us might find ourselves in at some point during our lifetime. Few individuals have 
private or employer-provided long-term disability insurance. But nearly all Amer- 
ican workers have Social Security. 

As Commissioner Barnhart testified before you last month, the length of time the 
disability claim process can take is unacceptable. The numbers of claims do not sim- 
ply represent case counts, they represent people who need access to that safety net 
and also are counting on us for help. Today I will focus my testimony on a descrip- 
tion of the disability determination process and our efforts to improve it. 

The Disability Determination Proeess 

Most disability claims are initially processed through a network of local Social Se- 
curity field offices and State agencies (usually called disability determination serv- 
ices or DDSs). Favorable determinations (allowances) in most instances lead quickly 
to the payment of benefits. Appeals of unfavorable determinations may be decided 
in the DDSs or by administrative law judges or administrative appeals judges in 
SSA’s Office of Hearings and Appeals. 
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Social Security Field Offices 

SSA representatives in the field offices usually obtain applications for disability 
benefits, either in person, by telephone, or by mail. The application and related 
forms ask for a description of the claimant’s impairment(s), names, addresses, and 
telephone numbers of treatment sources, and other information that relates to the 
alleged disability. (The “claimant” is the person who is requesting disability bene- 
fits.) 

The field office is responsible for verifying necessary non-medical information re- 
quirements, which may include age, employment, marital status, or Social Security 
coverage information. The field office sends the case to a DDS for evaluation of dis- 
ability. 

State Disability Determination Serviees 

The DDSs, which are fully funded by the Federal Government, are State agencies 
responsible for developing medical and other evidence and rendering the initial de- 
termination on whether the claimant is or is not disabled or blind under the law. 

The DDSs follow SSA rules on how to develop and evaluate medical and voca- 
tional evidence. Usually, the DDS tries to obtain evidence from the claimant’s own 
medical sources first. If that evidence is unavailable or insufficient to make a deter- 
mination, the DDS will arrange for an independent medical examination, called a 
consultative examination (CE), at no cost to the claimant in order to obtain the ad- 
ditional information needed. The claimant’s treating source is the preferred source 
for the CE; however, the DDS may also obtain the CE from an independent source. 

After completing its case development, the DDS makes the initial disability deter- 
mination. Generally, the determination is made by a two-person adjudicative team 
consisting of a medical or psychological consultant (who is usually a physician or 
psychologist) and a disability examiner. If the adjudicative team finds that addi- 
tional evidence is still needed the consultant or examiner may recontact a medical 
source(s) and ask for supplemental information. 

The DDS also makes a determination whether the claimant is a candidate for vo- 
cational rehabilitation (VR). If so, the DDS makes a referral to the State VR agency. 

After the DDS makes the disability determination, it returns the case to the field 
office for appropriate action depending on whether the claim is allowed or denied. 
If the DDS finds the claimant disabled, SSA will complete any outstanding non-dis- 
ability development, compute the benefit amount, and begin paying benefits. If the 
claimant is found not disabled, the file is retained in the field office in case the 
claimant decides to appeal the determination. 

Appeals Process 

A person who is dissatisfied with an initial determination may pursue an appeal 
through three administrative levels and the Federal courts. The Act requires the 
Commissioner to provide a claimant the opportunity for a hearing, and allows for 
filing of a civil action in Federal court after the Commissioner’s final decision. SSA’s 
regulations also provide a reconsideration review by the DDS prior to the hearing 
before the administrative law judge (ALJ) and an opportunity for final review by 
SSA’s Appeals Council. 

Generally, SSA’s first administrative review for claimants — the reconsideration — 
involves a de novo, or fresh review of the claim (including any new evidence) by in- 
dividuals who did not participate in the original determination. The reviewers con- 
sider all of the evidence and issue a reconsideration determination. There is no re- 
consideration step in the 10 States in which SSA still has in place the prototype 
of a revised disability process. 

The second level of administrative appeal is a de novo hearing before an ALJ who 
can call on medical or vocational experts, if needed, to help evaluate the evidence. 
Usually the claimant obtains legal representation at this point. Frequently, new evi- 
dence is introduced by the claimant and his or her representative, often at the hear- 
ing itself Claimants are allowed to appear before the ALJ and to call witnesses. 

The final administrative appeal level is the Appeals Council, which may grant, 
deny, or dismiss a request for review of the ALJ decision. It will grant review if 
the ALJ decision contains an error of law, is not supported by substantial evidence, 
involves a broad policy issue, or if there appears to be an abuse of discretion by the 
ALJ. After an Appeals Council action, if the claimant is still dissatisfied, the next 
step is filing a civil action in Federal court. 

Uniform Application of Policy 

SSA strives to maintain and apply uniform standards at all levels of administra- 
tive adjudication and review. SSA takes every opportunity to emphasize to disability 
adjudicators in all locations and at all levels the importance of following SSA rules 
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to ensure that similar cases are decided in a similar manner throughout the coun- 
try. The result of this program-wide emphasis has heen, and continues to he, more 
consistent application of Agency policy throughout the nation. Without reservation, 
SSA remains committed to providing a fair and consistent disability determination 
process throughout the United States. 

Efforts to Improve the Process 

One of the first things that Commissioner Barnhart did after assuming office was 
to form a group to develop a service delivery budget to match up resource needs 
against the level of service we would like to deliver. The group mapped the dis- 
ability determination process from the time a claimant first contacts SSA through 
the initial determination and all levels of appeal. 

Our preliminary analysis shows us that there is no one way to make the disability 
determination process faster and better. It’s going to take many improvements — 
some large, some small — to take us where we need to be. As the Commissioner testi- 
fied last month, we have already announced a number of steps to address the causes 
of delay in the disability process. 

Initial Determination Initiatives 

As you are all well aware, SSA has engaged in a number of efforts to redesign 
and improve the disability determination process by testing a number of initiatives 
over the past several years. We carefully reviewed the results of these initiatives 
to identify the elements that show the most promise. Based on this review, we have 
decided to: 

• Grant greater decision making authority to DDS disability examiners by ex- 
tending single decisionmaker authority nationwide to all DDSs; 

• Eliminate the formal claimant conference that was tested as part of the dis- 
ability Prototype; and 

• Extend elimination of the reconsideration step in the States that have been 
doing the Prototype, while SSA gathers additional information and considers 
alternative approaches to a second-level appeal step. 

Appeals Initiatives 

The amount of time it takes for an individual to make his or her way through 
SSA’s appeals process has been a perennial concern. In an effort to address this con- 
cern, the Office of Hearings and Appeals (OHA) implemented a new workload proc- 
ess commonly referred to as the Hearings Process Improvement initiative or HPI 
about two years ago. Implementation of this initiative involved significant changes 
to the way SSA processed the hearings workload, and the organizational structure 
of our hearing offices. The initiative was intended to reduce case processing times, 
improve productivity, and enhance the quality of service to claimants. 

However, while well intentioned, the initiative did not work. There have been con- 
cerns that the HPI project has created even more bottlenecks in the process that 
it was intended to fix. Simultaneously, SSA’s past inability to hire ALJs to make 
decisions at the hearing level of the disability process compounded the unintended 
adverse impact that HPI had on our ability to provide timely service. 

Last year, former Acting Commissioner Larry Massanari formed a group to look 
at the hearing process. Thanks to this timely analysis, this spring the Commissioner 
announced decisions on short- and near-term changes to the hearings process. We 
are required to bargain with employee unions before we can implement some of 
these changes. We certainly intend to meet that obligation in good faith and are 
working to implement these important changes as soon as possible. 

On a short-term basis, the Commissioner immediately set aside $6 million in over- 
time and other costs to help expedite the processing of 30,000 to 35,000 backlogged 
cases in OHA. In addition to expediting the processing of these cases, this action 
signaled the importance the Commissioner was placing on making program im- 
provements. 

In the near term, the Commissioner announced decisions to make changes to the 
hearing process. The decisions include: 

• Including ALJs in early screening for on-the-record decisions; 

• Developing a short form for fully favorable decisions; 

• Allowing ALJs to issue fully favorable decisions from the bench immediately 
after a Hearing; 

• Creating a law clerk position; and 

• Expanding the use of technology in the OHA, including the use of video tele- 
conferencing, speech recognition and digital recording of hearings. 
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Be assured, these are just the first steps that SSA will take to meet the challenge 
of providing a timely, efficient, and high quality hearing process. 

Azdell Case 

In regard to the hearing process it is important to remember that since April 
1999, due to litigation pending before the Merit Systems Protection Board, (MSPB) 
SSA, with one special exception, has been unable to hire new ALJs to replace those 
who have retired. 

The name of the case is Azdell v. 0PM. It was brought by a class of individuals 
who have challenged the method that the Office of Personnel Management (0PM) 
used to compute the veterans’ preference in the ranking of ALJ candidates. The 
MSPB has ruled in favor of the plaintiffs in the case and against 0PM. The MSPB 
ordered 0PM to revise the rankings. 

With the interest of this subcommittee, we were able to bring on board 126 new 
ALJs last October from a list of candidates that has been (and continues to be) the 
subject of litigation. While these additional ALJs will certainly help in addressing 
the backlogs, the continued inability to replace ALJs who retire or leave has the po- 
tential to seriously affect our ability to decide cases in the hearing offices. 

e-DIB 

Before I close, I would like to note one final initiative that will improve the effi- 
ciency of both the initial determination and subsequent appeals process. Simply put, 
SSA must accelerate its transition to an electronic disability process (e-Dib), not just 
for the State Disability Determination Services but also for the appeals offices. As 
she stated here last month, Commissioner Barnhart is committed to the creation of 
an electronic system to support the disability determination and appeals process. I 
assure you that I share her commitment to bring the process into the 21®' Century. 

Accelerated e-Dib is a major Agency initiative that will move all components in- 
volved in disability claims adjudication/review to an electronic business process 
through the use of an electronic disability folder. When the process is fully imple- 
mented, the Agency will no longer create, mail and store paper disability folders. 
Through interfaces with their existing case processing systems, components will be 
able to work claims by electronically accessing and retrieving information that is 
collected, produced and stored as part of the electronic disability folder. Accelerated 
e-Dib will significantly change the business process and the ways that components 
interact with disability claims and will ensure that SSA has a robust platform to 
manage and control increasing disability workloads. 

Conclusion 

Finally, I thank you, Mr. Chairman, Mr. Matsui, and all the members of the Sub- 
committee, for your interest and offers to help as we move to meet the challenges 
facing the Social Security Administration. We are all aware that these go beyond 
our efforts to improve disability to providing the service that Americans deserve as 
the baby boomers age; ensuring the program’s solvency; improving program integ- 
rity; and accomplishing all these goals with the quality staff we will need. 

I look forward to working with you all in the future. 


Mr. COLLINS. I like them short and sweet, but that was a little 
shorter and sweeter than I thought it was going to be. 

In your opening statement, your remarks, Mr. Gerry, you elabo- 
rate on the State Disability Determination Services (DDS). We no- 
ticed that there is quite a variation from State to State across the 
country in approvals for disability. Can you elaborate on that 
some? I know they go from 31 percent in some States, as high as 
65 percent in others. There is quite a variance. Can you elaborate 
on that some for us? 

Mr. GERRY. Yes, Mr. Chairman. That is true. The current fluc- 
tuation actually runs from about 27 percent in the low State, which 
is Tennessee, to 61.3 percent, in the highest State, which is New 
Hampshire. The average is about 38.7 percent. So, you are abso- 
lutely right. There is a significant variation. This has been true for 
a substantially long period of time. I served on the Disability Advi- 
sory Council 15 years ago, and this issue was around at that point. 
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These variations have been with us for quite a few years in terms 
of the programs. 

Part of the answer — and I want to stress part — has to do with 
the way in which we calculate these rates. Obviously the total 
number of people who apply has something to do with the total 
number of people who are allowed or disallowed. In some States, 
the percentage of people in the State that apply for benefits is quite 
a bit higher than it is in other States. That accounts for some of 
the difference in rates. 

In other words, if you start with the assumption that for the 
most part disability is distributed evenly throughout the American 
population, you would assume the rates would be similar in every 
State. If, for example, twice as many people per thousand in a 
State apply for benefits, then it wouldn’t be surprising that the 
rate of allowances might be lower in a State where more people 
apply. 

Now, that accounts for some of the difference, but we are actively 
engaged. As the Commissioner testified last month, we are still en- 
gaged in analyzing these variations. I think she expressed some 
concern that the application rate won’t explain all of the variations. 
Working with our quality analysis process and looking at the sta- 
tistics we have — we are trying to isolate other factors, if there are 
other factors that account for these variations. 

I can tell you from my own personal experience that some States 
have actually gotten into the habit of sending people to our offices 
for eligibility determinations as part of another eligibility process. 
That tends to, of course, artificially increase or decrease the rate 
of allowances by running people through our process just in case 
they might be eligible for benefits. 

Again, I don’t think that accounts for all the differences, but the 
numbers are not quite as obvious. They don’t tell the whole story. 

The other thing that is important, I think, is that accuracy af- 
fects allowance rates. The real issue is how accurate are the allow- 
ances made in different States? So really, in terms of what we 
would be looking at, it is the accurate allowance rate that we would 
want to explain any differences in. Sometimes if you have signifi- 
cant numbers of people who are being allowed or denied, and our 
review suggests that these are not proper decisions, then that 
would tend to influence data. 

Mr. COLLINS. The States themselves are responsible for devel- 
oping the medical and other evidence dealing with disability. 

Mr. GERRY. Well, the States 

Mr. COLLINS. They draft their own guidelines, the States? 

Mr. GERRY. No. We set forth the basic requirements for making 
the disability determinations through a series of documents, called 
the medical listings. There are other documents that provide in- 
structions to the States on how to go about that. We do review the 
work of the States through our quality assurance (QA) process. 

So, it is true that the day-to-day routine in State Disability De- 
termination Services may vary somewhat, but it is a Federal proc- 
ess. The basic rules are set by the Social Security Administration. 
So, we should expect the process to be applied generally uniformly 
throughout the country. If it isn’t, it is not because the States have 
separate rules for making disability determinations. 



11 


Mr. COLLINS. Okay. Well, that was the next point. There should 
he uniform standards. 

Mr. GERRY. There should he and there are. Now, one of the 
things that Commissioner Barnhart has done — and I think it has 
heen an important move in the right direction — is to change organi- 
zationally how we develop our disability policy. 

Historically, we have collocated in the Office of Disability the 
rulemaking capability to develop the listings and the various rules 
that apply to the program. While that has had some direct linkage 
to the Disability Determination Services, it has been quite removed 
from the Office of Hearings and Appeals (OHA). 

Over the last few years, under a title that I found particularly 
mysterious called “Process Unification,” the Agency has been trying 
to make much more compatible and consistent the rules that are 
applied in the hearing and appeals process with the rules that are 
applied in the Disability Determination Service. They should be ap- 
plying the same rules. It is the same law. 

We are setting up a new unit. This unit will be part of the Agen- 
cy component that I head, and that will set disability policy across 
the Agency. So, it would apply equally to the Office of Hearings 
and Appeals and to the DDSs. That is an effort to try to be sure 
that the rules are consistent. We shouldn’t have to create a label, 
process unification, to describe implementing the law fairly and 
consistently. That is all it really means. 

Mr. COLLINS. Moving on to another area, which I have had a 
lot of correspondence and input from people involved in this area 
in my district, or in Georgia, in particular. That is the administra- 
tive law judges (ALJ). How are we coming with giving them some 
assistance and helping with their processing of these cases? 

Mr. GERRY. Well, we have a substantial amount of work for the 
administrative law judges, Mr. Chairman. We are providing train- 
ing for the new administrative law judges, the 126 that we have 
hired. Eor the most part, we have an enormous amount of work to 
do, and we are under a lot of strain. The backlogs have grown, and 
productivity has not kept pace. I am not sure that it could fully 
have kept pace, although we have been making efforts to try to im- 
prove it. All in all, we are committed to making the system work 
and doing whatever we need to do to provide the resources that we 
can to support the process. The workload of the Office of Hearings 
and Appeals is growing, and because of the Azdell decision, we 
have had historically some significant constraints on hiring new 
administrative law judges. 

We did have an initiative underway, covered in my testimony, 
called the Hearings Process Improvement (HPI) initiative. This ini- 
tiative was an effort to try to speed up and improve the outcomes 
of the process. The Commissioner went through and reviewed a 
very careful analysis that was done by a group appointed by Acting 
Commissioner Massanari. We have made some major decisions to 
continue some portions of that initiative, to discontinue others, and 
to introduce some new elements to try to improve the hearing proc- 
ess. 

We are now going through the process of meeting with the 
unions to discuss these changes, and we are hoping to implement 
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these initiatives this summer. I would be happy to discuss any of 
them, but they are pretty much outlined in my written testimony. 

Mr. COLLINS. Well, I was going to get to and ask the question 
about the unions and how you are progressing with that — so we ap- 
preciate that volunteer comment and testimony. I think that shows 
some of the problems that the administrative law judges have had 
in the past and some of their concerns. Last year they moved to- 
ward organization. So, they need help. We are glad that the Com- 
missioner and you are looking at helping those law judges. Mr. 
Matsui? 

Mr. MATSUI. Thank you, Mr. Chairman. 

Mr. Gerry, I want to thank you for taking this very difficult job 
that you have. I know your background is one in which you have 
been very involved with disability issues, almost your entire profes- 
sional career. So, we appreciate the fact that you are there, and 
Commissioner Barnhart is where she is as well. I think both of you 
working as a team will hopefully solve this backlog of disability 
claims, and second, streamline the process. 

Last month the Commissioner came before us, as you mentioned. 
She pretty much outlined her proposal. She wants to make this a 
major priority in her tenure as the Commissioner. You have out- 
lined some of the recommendations that she intends to deal with 
in your written testimony. So, can you give me an idea of the 
timeline we are talking about — when she might be ready or you 
might both be ready to submit to us some legislative changes that 
you might think would be required in order to implement your pro- 
posals? 

Secondly, in reference to the timeline, if it is within the next fis- 
cal year, from October 1 on, would you be able to give us an idea 
what we are looking at in terms of additional dollars for both the 
transition and implementation? Then, lastly, in terms of the overall 
cost of this? If you are not prepared to do this, that is fine. Then 
obviously when you are, we would want to get that information 
from you. I don’t want to have you make any recommendations or 
comments that are premature because obviously this is a subject 
that we are all concerned about. We are all interested in on the 
basis of doing this right. 

Mr. GERRY. Well, thank you, and thank you for your kind com- 
ments, Mr. Matsui. 

At this point, we don’t have any specific legislative proposals. 
The Commissioner set a timeframe and has asked me to rec- 
ommend changes that wouldn’t necessarily involve legislation, but 
it might. The timeline is late fall, so I would expect that we will 
have something by December. 

If at that point in time the Commissioner believes that we should 
go ahead with legislative proposals, then we would communicate 
those first, of course, to the Office of Management and Budget as 
part of our usual process. We then would try to move toward the 
Committee. 

Of course, we don’t have the details or any estimate of cost, but 
the Commissioner wants recommendations by late fall. 

Mr. MATSUI. Okay. I would imagine if it requires additional 
sums of money, you probably would have to seek it in a supple- 
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mental. It could be very difficult as we are experiencing now, even 
with the current supplemental bill. 

If you have any idea prior to that time before, obviously, we are 
completed with the appropriations process, it would help. Again, 
this is not to put you on the spot or anything of that nature. It is 
really in order to make sure everybody’s job is easier, and we deal 
with these disability issues in the way that I think all of us want 
to. So, if you could look at that, and if it does make some sense 
that you can give us a better idea before the fiscal year begins and 
before the appropriations process is completed, it would be helpful. 

Mr. GERRY. I would be happy to do that, Mr. Matsui. Again, we 
would very much like to work with the Committee and the staff on 
any proposals that we come up with. At this point, the fairly major 
task we have is to come up with the recommendations themselves. 

Mr. MATSUI. Right. Thank you very much. 

Mr. COLLINS. Thank you, Mr. Matsui. 

You know, it is pleasing to hear that you are trying to come up 
with ways to better the process without doing it through legisla- 
tion. I have often said that when you have to go through the legis- 
lative process. Congress has a tendency to mess up a two-car fu- 
neral. So, I know that it could probably make a real mess out of 
some legislative action. A little piece of advice: Do it within the 
budget that you already have funded and appropriated for you. We 
have no more money for additional funding. If you can’t do it that 
way, do some rescissions and make your numbers work. Mr. Ryan? 

Ms. RYAN. Well, thank you. 

Mr. Gerry, I just have two quick questions. One, in the March 
2002 Advisory Board Report, they stated that appealing decisions 
is very costly to claimants, the Agency, and ultimately to the tax- 
payer. In fact, their report states that in 2001 a decision made at 
the ALJ level costs $2,157, but the cost of an initial decision at a 
State Agency is about $583. 

Many stakeholders have suggested closing the record at various 
stages, so that the case does not change at every level of appeal 
to save some dollars. I would just like your reaction to that pro- 
posal? What are your thoughts on that? 

Mr. GERRY. Well, thank you, Mr. Ryan. Eor me it is not a new 
proposal. It has probably been around as long as the discussion of 
this program. It is one that I think has pluses and minuses, and 
that is what makes it difficult to answer. 

There are a lot of advantages to closing the record, as you point 
out, in terms of getting a common set of facts where you could then 
get a more rapid decision about eligibility without the facts chang- 
ing. 

On the other hand, the question is to what extent would closing 
the record unfairly disadvantage an individual whose condition is 
changing, and in some cases changing fairly rapidly. That is the 
tradeoff. 

In one sense, the record is closed probably now at the U.S. dis- 
trict court level in many cases. Even though in theory it might be 
closed at the administrative level, the district courts tend to reopen 
a lot of these cases. That is an awfully long time for the situation 
to continue without the record being closed, so I think it is logical 
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to try to close the record earlier. We are certainly looking at this 
issue as a major part of whatever we are going to recommend. 

I just want to respond that if it were easy, I suppose other peo- 
ple — there have been many other people who have tried to solve 
these problems in the last 25 years — would have come up with an 
easy solution. It is a tradeoff. People can file separate claims. The 
other side of the closing-the-record issue is that if you go ahead and 
close the record, it doesn’t preclude someone whose situation then 
changes fairly abruptly from filing a separate claim. I think the 
question is really how to do that? It is part of the larger question, 
I think, rather than a separate question. 

Once you figure out how you want to streamline the process of 
reaching a decision, then maybe it is easier to discuss where and 
how you would close the record. We are very much aware that it 
has been studied not only by the Advisory Committee I was on, but 
by many others. It will have to be part of whatever we ultimately 
recommend to the Commissioner. 

Ms. RYAN. Will you be recommending some changes to the Com- 
missioner soon? 

Mr. GERRY. I think, as I responded to Mr. Matsui, our plan is 
to have recommendations by late fall, so I would say by the end 
of November, early December. 

Ms. RYAN. One other issue that I hope that you respond to is 
processing times. Claims to process, disability insurance (DI) 
claims, I believe, in 2000 took over 100 days to process, about 120 
days for SSI claims. They have been going up since 1996. Those are 
the last data we have. 

What are the processing times right now? How many applica- 
tions are pending at this time? Do you think you are going to get 
these processing times down? Where are we right now vis-a-vis 
where we just were in 2000? 

Mr. GERRY. Well, I am happy to say the processing time right 
now is 102.5 days, or lower than 

Ms. RYAN. On DI claims? 

Mr. GERRY. That is right. The pending cases, 582,334. At least 
it was — it can’t be quite 34 right now. It must be 35 or 33, depend- 
ing on something in the last 15 minutes. But that is pretty close. 

Ms. RYAN. Okay. 

Mr. GERRY. I think we are doing better on processing times. As 
the Commissioner pointed out — and I know she presented the Sub- 
committee with that long chart showing all of the steps in the proc- 
ess. Without making any structural changes, there is only so much 
we can do on the processing times. I think we are getting closer 
to what we can do without changing the process itself As she 
pointed out in her testimony, there are the larger changes. There 
are also a series of small changes that we are proceeding on that 
we think can get some of those days reduced. We are going to reach 
a natural limit that is imposed by the separate number of activities 
that are currently described in that chart. 

Ms. RYAN. One-hundred days to 102 days is about the same. 
Clearly, the statute underlying requires you have so many stages 
to go through. Will you be bringing forward more of a comprehen- 
sive set of recommendations to get to both of these issues, which 
are obviously related, so we can streamline these things and save 
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a little money in the process? Do you think that within the existing 
statute you can come to us with some recommendations on how to 
accomplish those things? 

Mr. GERRY. I think the Commissioner has made it clear that a 
major part of her mission and a major reason that she took the job 
was to do that. My job, of course, is to recommend some things to 
her, and what she ultimately goes forward with may be different 
than what I recommend. I am committed, as she is, to that process. 
That is why I took my job, the opportunity to work with her on this 
effort. So, I am hoping that by late fall we will have a set of rec- 
ommendations for her. I am convinced that she will act on them 
as quickly as she feels is appropriate. I know it is a high priority 
for her. 

Ms. RYAN. That is the point I am trying to make. We are eager 
to see what you have to recommend. We want to see progress made 
on these issues, and we are very much paying attention to these. 
I yield. 

Chairman SHAW. [Presiding.] Thank you. Mr. Doggett? 

Mr. DOGGETT. Thank you, Mr. Chairman, and I would just kind 
of continue the same line of questioning trying to understand the 
timetable. We appreciated the testimony of the Commissioner when 
she was here before previously. Of course, we are impressed by the 
very long delays that are occurring, recognizing that she has only 
been on that job for a relatively short period of time, and yourself 
also, but trying to get an idea of the timetable. 

You are saying your recommendations on the short-term changes 
to address these lengthy delays will go from you to her by the fall? 

Mr. GERRY. No. It wouldn’t be the short-term changes. It would 
be the major changes. Those recommendations would be completed 
by the end of the fall. When she first took office, she mentioned 
short-term initiatives. 

Mr. DOGGETT. I see. 

Mr. GERRY. Those are the ones that are outlined in my testi- 
mony, so we are talking about the more significant, larger changes 
in the process. 

Mr. DOGGETT. By what point do you think you will have deter- 
mined whether significant additional moneys are necessary to re- 
duce the delay? 

Mr. GERRY. It would have to be after she reviews the options 
that are presented to her, and I know she will do that as expedi- 
tiously as possible. What is a little hard for me to at this point pre- 
dict is how complex those will be. 

Mr. DOGGETT. All right. Are you saying that you won’t have 
any request for additional resources on your short-term solutions 
until she has reviewed all of your long-term solutions? 

Mr. GERRY. No. Our plan is to implement the short-term initia- 
tives that are outlined in the testimony as quickly as possible. We 
are meeting with union representatives right now to discuss imple- 
mentation this summer. We are in the process — and I would be 
happy to provide sort of a status on each of them — of implementing 
each one of these changes. We have incorporated the resources that 
we need to implement all of those changes. They are part of the 
2004 budget process, which is underway in the Agency, or we have 
already accounted for the resources for 2003. 
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So, we are not delaying any of the short-term changes. The only 
thing we are not in a position to do at this point, of course, is to 
look at the budgetary implications of recommendations for the larg- 
er changes, which the Commissioner hasn’t seen yet. 

Mr. DOGGETT. Do you believe any additional moneys will be 
necessary to meet your short-term concerns in this appropriation 
cycle? 

Mr. GERRY. I don’t believe so. I think we have certainly in- 
cluded in the budget documents that have gone forward, to my best 
knowledge, the resources that we need. I don’t know of any unmet 
needs for the changes outlined in the testimony. 

Mr. DOGGETT. So, you are not seeking any appropriations to 
address the delays that are occurring? You propose to deal with 
those in other long-range proposals that you will have? 

Mr. GERRY. Well, of course, we are going through the process 
of submitting documents for the President’s 2004 budget. In that 
budget we will reflect the resources that we need for that fiscal 
year. I mentioned in my testimony resource decisions and commit- 
ments that the Commissioner has already made. Those decisions 
are coming out of funds that are already available to us or that are 
part of the President’s 2003 budget. 

Mr. DOGGETT. Your best estimate at this point is that no fur- 
ther dollars will be requested for the next fiscal year, the one we 
are working on in the appropriations process? 

Mr. GERRY. That is my best testimony at this point in time. 

Mr. DOGGETT. Okay. With reference to other witnesses that 
will be testifying at this hearing and next week, is the Commis- 
sioner considering any of the proposals that they are advancing? 

Mr. GERRY. Well, yes. The Commissioner is considering pro- 
posals from all sources. We are looking at recommendations that 
are being made from a variety of sources. 

She hasn’t ruled out any source of recommendations. I think she 
has laid out the general goals that she wants to accomplish in 
terms of expediting the process. The mission of the Agency histori- 
cally has been characterized as getting the right amount of money 
to the right people as early as possible in the process. Obviously, 
we are not doing a very good job of getting that money to those 
people very quickly in the process that we currently have. So, the 
time delays are certainly a very high priority. The accuracy and 
quality of the decisions is an equal priority, and the Commissioner 
has various activities underway to be sure that we improve that as 
well. 

Mr. DOGGETT. I would just ask, as you go through that proc- 
ess — that you continue in the coming months to consult with and 
keep advised some of those organizations that represent individ- 
uals with disabilities, as well as both majority and minority staff 
on this Subcommittee. 

Mr. GERRY. I would be happy to do so. 

Mr. DOGGETT. Thank you very much. 

Chairman SHAW. I would point out, in furtherance of Mr. 
Doggett’s questioning, that this appropriation process that we are 
about to go through is going to be long and painful. So, there may 
be some opportunities during the conference that, if there are some 
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immediate needs, there may be some tweaking that we are able to 
do for you. Mr. Brady? 

Mr. BRADY. Thank you, Mr. Chairman, and thank you for hold- 
ing the hearing on this very important issue. 

The more I study disability, the more I am convinced that for us 
to have a fair and timely process, and to work off this growing 
backlog, it is going to take new reforms and new resources with a 
healthy dose of new technology in the middle of all that to bring 
this process into the 21st century. It is going to take a lot of work 
in a number of different areas to make this right. 

One of those areas, just in the brief time we have, let’s go back 
for a minute to the Azdell case. We all worked together to bring 
a special exemption that would allow us to hire 126 new adminis- 
trative law judges. Hiring new ones alone won’t solve this whole 
problem, but working off the backlog is critical. 

The questions I have for you are: What is the status of this case? 
Are we making progress in resolving it? If not, at what point do 
you see Congress taking some legislative action to try to ensure 
this backlog and freeze on judges doesn’t continue? It has really 
hurt the process terribly and needs to be resolved. If we can’t re- 
solve it through the courts, we may need to resolve it legislatively. 
What are your thoughts? 

Mr. GERRY. First, I agree with your point about the importance 
of the case and the impact on the Agency. It has a substantial ad- 
verse impact on our ability to respond as we would like to. 

My best understanding is that the case is on appeal to the Fed- 
eral circuit. There is a stay currently in place from the Merit Sys- 
tems Protection Board, which, of course, affects us directly. That 
hasn’t changed as a result of the appellate status. 

I don’t have a very reliable estimate of how quickly the court will 
act on the case, unfortunately. I do agree with you that we need 
to get to a point where this case doesn’t hinder us. We are very ap- 
preciative, by the way, of the assistance the Subcommittee has pro- 
vided in the past in trying to help relieve the stresses that this has 
created. 

I know that is probably not a very satisfactory answer, but it is 
the best one I have at this point. It is one of the factors contrib- 
uting to the growing backlog of cases. 

I wish I could say that even if we solved the staffing problem, 
which would be of great help, that the problem wouldn’t continue 
to grow. As you pointed out, we have an increased rate of claims; 
we have an increased rate of appeals. Unless we make some more 
significant changes in the overall process, even if we were to solve 
the immediate problem, that isn’t necessarily going to guarantee 
that we are not going to need to hire yet more administrative law 
judges. I think we have to do both, and we have to do them at the 
same time. We have to try to respond to the backlog and eliminate 
it, and solve the current problem. We also have to make some 
longer term systems changes that we can’t just keep postponing 
that. 

Mr. BRADY. It seems like even with the exemption to hire the 
new judges, if we were to double that and hire 120 more, we would 
still just be back up to where we were back in 1997 or 1998. Yet 
the growing number of cases, it just seems to me pretty obvious 
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that we just don’t have enough trained up and running along with 
the other changes in the process that need to be made for us to be 
able to both work off that backlog and to handle the new cases that 
are being. A funnel is being created that is nearly impossible to 
avoid, although reforms earlier in the process could help that, no 
doubt. We still have a funnel that at some point just can’t continue 
as it is today. 

Mr. GERRY. I think you are right. 

Mr. BRADY. I didn’t expect that answer. I will take that while 
I have it. Thank you, Mr. Chairman. 

Chairman SHAW. I have just one question. You state in your tes- 
timony that the SSA is striving for uniform policy and consistent 
application of policy throughout the Nation. Since 1994, the Agency 
has been talking about revamping its quality system, which is so 
critical in ensuring national consistency within and across dis- 
ability decision makers both within and across States. It simply 
isn’t fair when a decision can depend upon who makes the decision 
or which office processes the application. 

What precisely is being done? Do you have a timetable that you 
might be able to share with us for taking action in this particular 
area? 

Mr. GERRY. Well, the Commissioner has taken some pretty bold 
action on that by designating the former Regional Commissioner in 
Atlanta to head up the new quality work group. She is currently 
putting that work group together and will be preparing a report for 
the Commissioner. This is very high on the Commissioner’s set of 
priorities, and it is on mine, too, Mr. Chairman. I have had a major 
concern. For one thing, we have had a process that has relied on 
appeals to protect people from erroneous decisions. Many people 
who I have worked with over the years — and I have been a pro 
bono lawyer for many people with disabilities — and others who 
have been around the program — agree that often the people who 
ought to appeal, don’t appeal. We very much need the quality proc- 
ess to protect the entire program from becoming too much of a liti- 
gation-driven model. I think the Commissioner is very concerned 
about not losing that focus on quality. 

I can tell you that the person she has appointed to this work 
group is a high-energy person who is very focused on producing a 
report. As I am sure you know, we had a study done by an outside 
contractor that made some fairly sweeping recommendations in 
changing the whole quality environment of the Agency. I know the 
Commissioner has read that report carefully and has paid a lot of 
attention to it. So, now we are into the process of trying to figure 
out what those changes should actually mean. 

One of the recommendations of the report is that we institu- 
tionalize a quality environment at all stages of the process. That 
is a fine concept, but what this work group needs to do is to talk 
about how would we really do that. How would we go about pro- 
viding the kind of management oversight that will be necessary to 
identify problems and solve them before they end up becoming 
backlogs or workloads? That is what the Commissioner wants to 
do. 

So, that is going on right now. Along with the other Deputy Com- 
missioners, I will be supporting that process. It is being spear- 
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headed by Myrtle Haberham, who was the Regional Commissioner 
in Atlanta. She understands our process from the field level and is 
probably the best person to lead that effort right now. 

Chairman SHAW. Okay. Well, we thank you for your testi- 
mony — oh, Mr. Matsui has a question. 

Mr. MATSUI. Thank you, Mr. Chairman. I appreciate your giv- 
ing me one more opportunity. 

Mr. Gerry, you were saying the recommendations would be made 
in the fall of this year. If at all possible — you know, I don’t know 
when we are going to recess, probably around the second week of 
October, the first or second week of October, I would imagine. It 
would really be helpful if your recommendations and the Commis- 
sioner’s recommendations came to us so that we would at least 
have a chance to review it before we adjourn for the year. Other- 
wise, it won’t be until February or so that we would have that op- 
portunity. I think given the backlog and given the number of peo- 
ple we are talking about, it would really be helpful if we had an 
opportunity to comment on it, work with you on it, during the reg- 
ular calendar year. That is, in September, early October at the lat- 
est, assuming we are still in session. If, in fact, there is a short- 
term CR, continuing resolution, there may be an opportunity to 
help then with some of the funding requirements that may be nec- 
essary that Mr. Shaw had referred to. That to me would be at least 
a recommendation so that we would have a chance to vet it with 
you, obviously, before we adjourn. 

Mr. GERRY. Well, thank you, Mr. Matsui. I will convey those 
sentiments to the Commissioner. What I know is that there will be 
a two-step process. What you would really want to see is what her 
recommendations would be. What we are doing is an internal proc- 
ess. I will certainly make her aware of that timetable and convey 
to her the important point you made about the involvement of the 
staff and the Committee. 

Chairman SHAW. Well, I think an interim report would be wel- 
comed if the Commissioner and you are comfortable in sharing 
them at any particular point. 

Well, we thank you. I was reading your background. It is very 
impressive. We are delighted to have you, and thank you for ap- 
pearing before our Committee. 

Mr. GERRY. Thank you, Mr. Chairman. 

[Questions submitted by Chairman Shaw to Mr. Gerry, and his 
responses follow:] 

Social Security Administration 
Baltimore, Maryland 21235 
November 15, 2002 

The Honorable E. Clay Shaw, Jr. 

Chairman, Subcommittee on Social Security 
Committee on Ways and Means 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This is in response to your letter of July 24, 2002, which transmitted questions 
for the record from the June 11, 2002, hearing on the Social Security Disability Pro- 
gram’s Challenges and Opportunities. Enclosed you will find the answer to your spe- 
cific questions. I hope this information is helpful. If I may be of further assistance, 
please do not hesitate to contact me. 

Enclosures 
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1. Judge Kathleen McGraw stated in her testimony that there are no per- 
formance standards for employees at the Office of Hearings and Appeals 
(OHA), except for the judges. Is this true? If so, why? How exactly is the 
performance of OHA employees assessed? Are there no performance stand- 
ards beyond a “pass/fail” rating? Do you have plans to change this system? 
Why or why not? 

Answer: 

SSA employees, including those at OHA and those at the Office of Appellate Oper- 
ations (OAO) with the exception of ALJs, have performance standards which are ne- 
gotiated with SSA management and the unions which represent SSA employees. 
Each standard requires the successful performance of critical elements of the job. 
Employees are rated as performing at a “successful level” or as performing at an 
“unacceptable level.” However, the standards do not include numerical requirements 
for critical or other elements and the appraisal system is based on a “pass/fail” rat- 
ing. 

Commissioner Barnhart has expanded the performance standards for members of 
the Senior Executive Service and is considering this change for other non-bargaining 
unit employees. The issue of returning to numerical requirements in the perform- 
ance standards is under consideration for possible inclusion in SSA contract negotia- 
tions in 2004 for bargaining unit employees. 

With respect to ALJs as independent decisionmakers, they are not rated in the 
same manner as other SSA employees. However, their decisions are still subject to 
the review of other ALJs (the peer review) and, if SSA becomes aware of a potential 
problem with a particular judge, it may refer the matter to the Merit Systems Pro- 
tection Board to be investigated. 

2. Several witnesses suggested improving the appeals process by allowing 
judges to manage their own offices, and to hold them accountable. What 
has been your experience with this management approach in OHA? Would 
you consider allowing judges to manage the personnel in their offices and 
hold them accountable? Why or why not? 

Answer: 

We have not tried this approach in the past because, with the exception of the 
Hearing Office Chief administrative law judge (HOCALJ), ALJs do not manage em- 
ployees. They are part of a collective bargaining unit and, according to OPM’s regu- 
lations, may not manage personnel in their offices. However, SSA may explore this 
concept as part of an overall initiative to improve the hearing process. 

3. Much has been reported in the media and by the Advisory Board about 
the varying allowances rates across and within the States at the disability 
determination services (DDSs) and OHA offices. Can you provide more de- 
tail as to why these allowance rates vary? What is being done to address 
variances of allowance rates, including action taken, action planned, and 
the timeframe for completion of these actions? 

Answer: 

Variations in Initial Allowance Rates Among States 

The variation in allowance rates among states and regions has been viewed by 
some as an indication that there may be a lack of uniformity in disability decision- 
making, but that greatly oversimplifies the issue. Enclosed is a study released in 
August ^ that helps to explain some of the variation in initial level allowance rates 
across states for adult disability applicants. 

This study, like prior studies, will show that much of the variation in allowance 
rates can be explained by a number of socioeconomic and demographic differences 
among states. Using a regression analysis that predicts allowance rates based on 
the economic, demographic and health characteristics of states, the study estimates 
the portion of variation that can be explained by these differences. For example, 
states have different economic conditions, and economic conditions are correlated 
with the tendency to apply for benefits. When there are larger numbers of applica- 
tions in a state, the rate at which those applications are allowed may be lower than 
the rate of allowance in a state that receive proportionately fewer applications. 
States also differ in their age and gender composition, and these groups have dif- 
ferent tendencies to apply for benefits. For these reasons and others that are ad- 
dressed in the study report, the composition and characteristics of the applicant pool 


1 Strand, Alexander, 2002, “Social Security Disability Programs: Assessing the Variation in Al- 
lowance Rates,” ORES Working Paper No. 98, Social Security Administration, Office of Policy. 
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differ across states so that, even with no inconsistency in disability adjudication, al- 
lowance rates would properly be expected to vary among states and regions. 

In view of the study results and our extensive experience with Federal consistency 
and quality assurance reviews of initial level determinations, we believe that most 
of the differences in initial allowance rates are not due to inconsistency in applying 
policy. The initial accuracy rate for the Nation through July 2002 is 94.6 percent. 
However, the study does show some differences among states that cannot be ex- 
plained by the regression analysis (although these differences are much smaller 
than the simple allowance rates themselves suggest) and we will need to keep work- 
ing to minimize them. 

Variations in Administrative Law Judge Allowance Rates Among States: 

We are not aware of any statistical studies that specifically address possible vari- 
ations in state allowance rates based on decisions made at the administrative law 
judge (ALJ) level. Our Office of Quality Assurance monitors the quality of ALJ deci- 
sions and provides reports about quality at the regional and national levels, not for 
particular states or hearing offices. Hearing offices are not organized along state 
lines (e.g., the Evansville, Indiana hearing office handles claims from parts of Ken- 
tucky, Illinois and Indiana) and ALJs have decisional independence. 

4. You stated in your testimony that implementation of the Hearings 
Process Improvement (HPI) initiative created bottlenecks in processing 
cases at OHA and in light of the initiative’s failure, would not be continued 
in its current form. Commissioner Barnhart has announced short and near- 
term changes to the hearing process, but that SSA will need to bargain 
with employee groups before any changes are implemented. Please provide 
a status of the union negotiations relative to these changes. 

Answer: 

In March 2002, SSA Commissioner Barnhart announced a number of changes to 
the hearings process to remedy weaknesses in the HPI design in the short term and 
to promote greater efficiency in hearing office operations and better use of time and 
talents to reduce pending workloads. 

OHA has begun to award folder assembly contracts to assist in eliminating the 
pending inventory of cases awaiting folder preparation. The contractors will perform 
the routine clerical tasks of numbering exhibits and pages, removing duplicate re- 
ports, and preparing exhibit lists. In May 2002, OHA and two employee unions, 
AFGE and NTEU, entered into memoranda of understanding regarding the impact 
and implementation of this initiative on bargaining unit employees. Despite assur- 
ances to the International Federation of Professional and Technical Engineers 
(IFPTE)/Association of administrative law judges (AALJ) that OHA would imple- 
ment the folder assembly contracts in a way as to not directly or materially affect 
the conditions of employment of any judge, OHA’s negotiations with IFPTE/AALJ 
did not culminate in a signed agreement. lEPTE/AALJ filed an unfair labor practice 
complaint on this issue. 

In June 2002, OHA notified AFGE, IFPTE/AALJ, and NTEU of its intent to im- 
plement additional proposed initiatives for changes in the HPI design and afforded 
the employee unions the opportunity to discuss the impact and implementation of 
the initiatives on workers’ conditions of emplo 3 mient. The initiatives were to: 

• End the requirement that cases be certified as ready to hear; 

• End rotational assignments for case technicians and senior case technicians; 

• Extend early case screening and analysis to administrative law judges; 

• Introduce a short form favorable decision format; and 

• Promote the issuance of bench decisions by administrative law judges. 

OHA and NTEU entered into a memorandum of agreement on these initiatives. 
Talks with AFGE and IFPTE/AALJ terminated without reaching agreement. AFGE 
negotiations stalled chiefly due to AFGE insistence on issues that are either non- 
negotiable or beyond the scope of the national collective bargaining agreement. 
AFGE required incorporation of previous “partnership” agreements and partnering 
rights in any new memorandum of understanding with OHA, contrary to the rescis- 
sion of the Executive Order on partnering that was executed early in the current 
Administration. OHA adhered to the provisions of Articles 26 and 27 of the national 
agreement in effectuating the initiatives; however, AFGE insisted upon an expan- 
sion of the terms of the contract. AFGE grieved OHA implementation of the initia- 
tives prior to reaching agreement. Discussions between OHA and IFPTE/AALJ also 
terminated without agreement. IFPTE/AALJ failed to recognize management’s stat- 
utory right to assign work to employees. 
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Because of the importance of the initiatives to improve OHA’s service for the 
American public, the initiatives were implemented in July 2002 despite the lack of 
agreement with AFGE and IFPTE/AALJ. Mindful of its labor management obliga- 
tions, as well as the importance of the support of the employee groups in the success 
of any initiative, OHA invited both employee groups to return to negotiations in Au- 
gust 2002. Despite preliminary indications from the groups that they were amenable 
to continuing the discussion, neither AFGE nor IFPTE/AALJ returned to the bar- 
gaining table. 

OHA has notified the unions of its proposal for video-teleconferencing of hearings. 
OHA will soon notify the unions of its proposals for expansion of speech recognition 
technology. The unions will be afforded the opportunity to discuss the impact and 
implementation of these initiatives. OHA will continue to bargain in good faith with 
the employee groups to ensure that the initiatives to improve the hearings process 
do not adversely affect the conditions of employment of any worker. 

5. A number of changes to the disability appeals process were suggested 
at the hearing. Please provide your views as to the merits of each of the 
following and related issues the Subcommittee should consider as we ex- 
amine each of these proposals; 

• Limiting the review of the Appeals Council to clear error of law or lack of sub- 
stantial evidence, as recommended by the American Bar Association. 

• Following the current system of administrative hearings by review by an Arti- 
cle I Social Security Court, with a right of appeal on questions of law in the 
regular courts of appeals (as with the current Tax Court). 

• Agency representation at ALJ hearings. 

• Closing the record either after reconsideration or after an ALJ hearing. 

Answer: 

We believe it would be premature to advance an Agency view regarding any of 
these proposed changes. Commissioner Barnhart is committed to improving the dis- 
ability process but the work is just beginning. In her testimony of May 2 before the 
Subcommittee on Social Security, Commissioner Barnhart announced decisions on 
a number of short or near-term improvements in the disability claims process but 
also indicated that mid- and longer-term improvements would be developed to im- 
prove the process. In her testimony Commissioner Barnhart emphasized that she 
“did not assume [her] duties as Commissioner to manage the status quo.” 

In his testimony of June 11 before that subcommittee, Martin H. Gerry, Deputy 
Commissioner, Office of Disability and Income Security Programs, reported that the 
Agency had determined that no single change would suffice to improve the process 
as needed and that many improvements (some large and some small) would be 
needed. The already announced steps were “just the first steps” that SSA would 
take to meet the challenge of providing an improved process. 

Similarly, in his August 1 response letter to Ron Bernoski, IFPTE/AALJ Presi- 
dent, Deputy Commissioner Gerry noted that the Commissioner had announced sev- 
eral improvements that were already being implemented, expressed no judgment re- 
garding particular process changes that Judge Bernoski mentioned, and stated “our 
work on additional program improvements, however, is just beginning.” 

The above remarks of Commissioner Barnhart and Deputy Commissioner Gerry 
reflect a commitment to improving the process through mid- and longer-term 
changes, but this work on developing such changes is just beginning. 

We agree with the comment in the Social Security Advisory Board’s Report “SSA’s 
Obligation to Ensure that the Public’s Funds are Responsibly Collected and Ex- 
pended”, that there is no simple fix to the challenges facing the disability program. 

6. You mentioned in your testimony that SSA has been hampered in hir- 
ing much-needed additional ALJs because of the Azdell v. OPM case chal- 
lenging the method used to compute veterans’ preferences in the ranking of ALJ 
candidates. What is the status of this case? Are there legislative changes the Sub- 
committee should be considering to provide the agency needed relief? 

Answer: 

The Azdell case is currently pending before the Federal Circuit. Oral argument 
was heard by a three-member panel on October 10, 2002. It is not clear at this time 
that legislative intervention is necessary. 

7. You stated in your testimony that Commissioner Barnhart appointed 
a former Regional Commissioner to head up a work group to review SSA’s 
quality assurance program and to prepare a report of their recommenda- 
tions. Can you provide more detail about this group, including: who serves, 
the workgroup’s mission, goals and objectives, and the timeframe for the 
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completion of its report. We would also appreeiate a staff briefing as to the 
group’s findings and recommendations, when ready. 

Answer: 

Commissioner Barnhart appointed the former Regional Commissioner for the At- 
lanta and Chicago Regions, Myrtle S. Habersham, as the Senior Advisor for Quality 
Management. A workgroup was established with 8 Members representing years of 
operational and administrative experience. The Members came from the following 
major components: the Office of Disability and Income Security Programs, the Office 
of Finance, Assessment and Management, the Office of Operations, and the Office 
for Human Resources. Permanent staffing plans are being finalized. Additionally the 
group has utilized a senior level Steering Committee composed of representatives 
from every component and members from SSA management and Disability Deter- 
mination Services (DDS) administrators’ organizations. 

The group was tasked with developing a proposal on what quality should look like 
for each of the Agency’s business processes (claims, post-entitlement actions, inform- 
ing the public, enumeration, earnings) and all supporting activities. The proposal 
was presented to the Commissioner with initial implementation beginning in Au- 
gust 2002. 

Initially, the workgroup was tasked with completing extensive research and fact 
finding for the necessary background on their assignment. They looked at five key 
areas: definition of quality, who is responsible for ensuring its presence, the identi- 
fication of quality models, challenges that impede progress and solutions for those 
impediments. The following recurring themes emerged from this fact-finding and re- 
search process. 

For SSA to improve its performance in this area, our Agency needs: 

• leadership to drive the change; 

• quantifiable measures where appropriate and sufficient resources for employ- 
ees to provide services to the American public; 

• identification of initiatives that are currently underway to improve processes; 

• incentives to encourage ongoing identification of quality solutions; 

• an evaluative tool for use at the start of every major initiative ensuring full 
consideration of quality; and 

• more investment in leadership training that enhances the skills necessary to 
reinforce this quality environment. 

To address the Agency’s needs, the workgroup’s proposal contains four phases 
that are running concurrently. The focus of the first phase was to re-emphasize the 
Agency’s commitment to quality and increase visibility of quality issues. Many of 
the activities in Phase I such as a new Commissioner-level quality award and a 
Quality Matters website have already been completed. The website currently fea- 
tures initiatives that provide solutions to quality issues, i.e., changes in systems, 
policies, and processes. Phase II of the proposal involves defining quality for the dis- 
ability claims process. The workgroup is continuing the research and fact finding 
needed to identify a quantifiable definition of quality. Beginning with Phase HI, the 
workgroup has started to identify process changes that will streamline processes 
and procedures in order to free resources to focus on other priority workloads. Phase 
IV looks at how to build quality into new processes, i.e., the accelerated electronic 
disability process, online medical report for disability claims, online policy/proce- 
dures, etc. As new processes are developed, the workgroup will work with other 
components to identify up front needed policies, systems, and management informa- 
tion to ensure quality. 

The above outlines the steps the Agency is taking to reinforce the expectation of 
quality in everything it does. However, fully integrating quality into each of the 
business processes that serve the needs of more than 40 million beneficiaries is both 
a lengthy and complex challenge. The Agency will continue to research, coordinate, 
and develop a quality process to meet that challenge. 

8. GAO states in their testimony that SSA hired a contractor to evaluate 
their electronic disability strategy and make recommendations for options 
to ensure that all the business and technical issues arc addressed to meet 
SSA’s mission of moving the agency toward a totally paperless disability 
claims process. Has the contractor submitted their recommendations? If so, 
please provide a summary of the contractor’s report and a copy of the re- 
port to the Subcommittee staff. If not, what is the timeframe for comple- 
tion? What is the timeframe for implementation of e-dib? Once the con- 
tractor review is completed, we would appreciate a staff briefing as to the 
contractor’s findings. 

Answer: 
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SSA has contracted with Booz-Allen and Hamilton to support the overall eDib 
project. Rather than simply reviewing and reacting to SSA proposals, the contractor 
is helping us to formulate a strategy, define an architecture and refine implementa- 
tion options. 

Since that time. Commissioner Barnhart challenged the Agency to accelerate the 
eDib project. She directed SSA to be ready to start implementation of a “folderless” 
disability business process by January 2004. We have revised the eDib Project Man- 
agement Plan to reflect the Accelerated eDib (AeDib) project. 

9. GAO commented that, in the past, SSA has had mixed results imple- 
menting their information technology initiatives and that SSA must review 
the pros and cons of past efforts before they undertake new efforts. GAO 
also stated that SSA must identify, track, and manage the costs, benefits, 
schedule, and risks associated with the system’s full development and im- 
plementation. In addition, they stated SSA must ensure that it has the ap- 
propriate ratio of skills and capabilities to achieve the desired results. Has 
the agency addressed these recommendations? How can the Subcommittee 
be assured that e-dib will succeed where other technology initiatives have 
not? 

Answer: 

SSA recognizes the inherent risks of any large-scale technology initiative such as 
eDib, whether at SSA or any other public or private organization. The success of 
the implementation of eDib is being managed on a twofold front at SSA: via the SSA 
institutional information technology (IT) management processes, and via process 
and architectural approaches unique to the eDib application. 

SSA has already addressed recommendations made by GAO concerning reviews 
of past IT initiatives; including identifying the tracking and managing costs, bene- 
fits, schedules and risks associated with full system implementation and ensuring 
the availability of the appropriate human capital IT skills and capabilities. Some 
of the means addressing these various GAO recommendations are: 

IT Capital Planning and Investment Control (CPIC) 

SSA has had a documented and successful IT CPIC process in place for many 
years. The SSA Acting Chief Information Officer (CIO) is currently testing and eval- 
uating promising changes to the already successful process. The process change rec- 
ommendations being tested and evaluated address areas such as IT planning, value 
measurement for e-services, as well as IT cost allocation methodologies for IT secu- 
rity and other IT infrastructure costs. New guidance from the Office of Management 
and Budget, along with ongoing evaluations of new tools and recommendations for 
other process improvements from higher monitoring authorities and consultants, 
will be included in the final model of a new CPIC process guide. The anticipated 
process plus use of the Information Technology Investment Portfolio System (I- 
TIPS) as a repository for selection criteria as well as SSA’s IT portfolios will facili- 
tate objective analysis, comparison, prioritizations and selection of IT investments. 
SSA is also developing procedures to guide future post-implementation reviews 
(PIR) that include criteria for designated projects for PIR. Standardized input to 
SSA’s review process will probably be through I-TIPS. 

Information Technology Advisory Board (ITAB) 

SSA is adopting an IT planning and portfolio selection process that includes 
predefined selection criteria. This new process includes the development of a docu- 
mented prioritized IT plan based on predefined selection criteria. These plans will 
be provided to the CIO-chaired Executive-level Information Technology Advisory 
Board (ITAB). That board will perform enterprise-wide IT planning and 
prioritization using the established evaluation criteria to produce and regularly 
evaluate a single, integrated Agency IT project portfolio. The criteria will include 
qualitative and quantitative factors including strategic alignment, mission effective- 
ness, organization impact, risk and return on investment. ITAB and senior Systems 
managers will provide oversight of IT projects, comparing actual cost, schedule, and 
risk data with original estimates. 

Information Technology Architecture Plan (ITAP) 

The ITAP continues to be a core management tool within SSA to document and 
manage the existent IT portfolio and to ensure that IT assets will be well positioned 
to support the evolving future service delivery requirements of the agency, of which 
one example is eDib. The ITAP is used to manage the current and target physical 
and application architectures; link IT investments to essential operational require- 
ments; ensure that the IT architecture will support the SSA vision of the future; 
ensure continually refined process management of application development and 
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operational IT management; ensure that security requirements are an integral part 
of all IT planning; and ensure the integration of IT capacity planning as part of the 
ongoing and future IT asset portfolio management. 

Software Process Improvement (SPI) Program 

SSA Systems has heavily invested in the IT SPI program. SSA has selected the 
Carnegie Mellon’s Software Engineering Institute (SEI) Capability Maturity Model 
(CMM) as the methodology for conducting the SPI program. CMM is in wide use 
throughout the software industry and is well respected as a standard benchmark. 
In 2001, SSA was certified by the SEI as being at CMM level 2. Level 2 specifies 
that the management processes are in place and in use to track cost, schedule and 
functionality on a repeatable basis. In the history of evaluations of non-military 
public sector organizations conducted by the SEI, 33 have been evaluated. Of the 
33, 29 are at level 1 and 4 are at level 2, including SSA. The SEI has not evaluated 
any organizations in either the state or Federal sector that have achieved level 3 
or above. In June of this year. Bill Gray, Deputy Commissioner for Systems, set a 
goal for Systems to be level 3 compliant by the end of calendar year 2003. 

Information Technology Human Capital Plan 

SSA is currently in the process of developing a human capital plan for the agency, 
including the human capital requirements to support current and foreseeable IT re- 
quirements. Initial work has already been completed to identify current IT skills 
using the Skills Inventory Planning System (SIPS). SIPS information is being ana- 
lyzed to assess the usability of the data collected to support a gap analysis. SIPS 
will be repeated once the Systems reorganization has fully stabilized. SIPS will en- 
sure the data is available to link current competencies and requirements and future 
staff needs. Additional work is being undertaken to develop a human capital plan 
based upon the difference between foreseeable IT requirements, and the current and 
projected IT workforce structure. In the meantime in recognition of the substantial 
retirement wave over the next five to ten years, priority is being given to future 
needs by setting aside a percentage of all full-time equivalents for entry-level hiring. 

eDib Specific Success Enablers 

eDib is defined as a flexible IT framework to serve the complex SSA disability 
business process. A key tenant of eDib is that eDib is not viewed as just a successful 
demonstration of technology implementation, but rather as technology implemented 
in such as way as to clearly provide ongoing and increasing support for both the 
current and future disability business processes. eDib planning and implementation 
revolves around determining where automation might best make a contribution to 
significant operational needs in a cost effective manner. eDib IT development ad- 
heres to all of the SSA institutional IT management processes (some of which are 
described above) in order to ensure this rigorous connection between IT investment, 
IT development, and desired business outcomes. Business case documentation under 
development within SSA and with Booz-Allen & Hamilton is providing a foundation 
for ensuring linkage between the business case for disability processing improve- 
ments and the eDib IT structure to support the business case. 

eDib has ongoing and regular review at the highest levels of the agency. A Deputy 
Commissioner workgroup has already been formed to review and guide project per- 
formance on a regular basis. The participants are the Deputy Commissioners from 
Systems, Disability and Income Security Programs, and Operations. Management 
decisions requiring prompt reconciliation and resolution are escalated to the Deputy 
Commissioner workgroup. The Deputy Commissioner for Systems meets weekly 
with senior Systems staff to review the progress of eDib on all fronts, be they orga- 
nizational, resource, business process, or technical design and implementation. 

Users and DCS are jointly framing requirements and implementation plans so 
that the functionality to be delivered is commensurate with available resources and 
timeframes. Extensive business process analysis, adherence to the systems develop- 
ment life-cycle, and use of CMM principles help ensure that the IT assets being de- 
veloped in support of eDib clearly support the business process, and that system 
users and developers agree on clearly defined IT goals to support specific business 
process requirements. 

eDib is not a monolithic single application. Rather, eDib is being architected to 
consist of a number of discrete components, many of which can be implemented 
independently of one another. With the individual eDib building blocks being for the 
most part loosely tied to one another, success can be achieved incrementally within 
and between separate eDib projects and without being hostage to a tightly inte- 
grated “grand design.” Where eDib does introduce new IT components and architec- 
tures to SSA, these items are being positioned as core architectural components 
which will be used as part of the ongoing common IT architecture development. 
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eDib is being designed to make the best use of projects, analyses, and architec- 
tural components already in use or under development, to meiximize the use of com- 
mercial products, and to use external consultative expertise where appropriate. For 
example, eDib is being built to leverage and enhance the capabilities of existing dis- 
ability case development and management systems, such as those in the state Dis- 
ability Determination Services and the SSA Office of Quality Assurance. eDib will 
not replace any of these systems, but will instead provide additional services work- 
ing in conjunction with these systems to enhance the capabilities of these systems 
and improve the business process already in place, while simultaneously setting the 
stage for future business process enhancements. 

As part of eDib planning SSA is making use of premier external consults such 
as Booz-Allen and Hamilton, Gartner, the Giga Information Group, Lockheed-Mar- 
tin, and other select IT consultant and services groups. External professional serv- 
ices will also play an important part in eDib implementation in all areas, including 
design, development and implementation activities where necessary to provide ex- 
pertise and to supplement the SSA IT workforce. Particular attention is being paid 
at both the design and systems operational levels to developing monitoring and 
modeling methodologies to proactively avoid potential performance issues both dur- 
ing design and upon implementation. A separate capacity planning and modeling ac- 
tivity is being undertaken to ensure that an appropriate physical architecture is 
procured and implemented which can support the operational business process and 
service level requirements. SSA will be making extensive use of prototyping, pilot- 
ing, training, and phased and iterative deployment in order to introduce the various 
eDib IT components into the production environment in a carefully controlled fash- 
ion. This introduction will be quite granular permitting introduction by eDib compo- 
nent, SSA organizational entity type, and geographic location. 

10. The Advisory Board has recommended strengthening the current Fed- 
eral-State relationship. Their suggestions for doing that include requiring 
States to adhere to specific guidelines for educational, salaries for staff, 
training, carryout procedures for quality assurance, and other areas hav- 
ing a direct impact on the quality of States’ employees and their ability to 
make quality and timely decisions. Do you agree with these recommenda- 
tions? Are you pursuing any of these suggested changes? 

Answer: 

SSA considered the establishment of a standard for adjudicators along with a 
standardized test to establish a certain level of proficiency. However, some States 
did not want SSA involved in what they viewed as State personnel matters. Some 
States were also concerned such educational requirements would result in higher 
salary levels that would have a ripple effect on other positions in the State that 
were not fully federally funded. 

In addition we have taken action to: 

1. Increase the disability policy component’s staff responsible for managing dis- 
ability training to strengthen SSA’s ability to deliver high quality and con- 
sistent program training to all adjudicators. 

2. Focus user input regarding training needs and delivery through the Dis- 
ability Training Steering Committee (DTSC), which has been operating for 
the last several years. The DTSC includes representatives from the DDSs, 
OHA, the Office of Quality Assurance, and Operations. Its primary role is 
to ensure that appropriate training is made available for all disability adju- 
dicators. 

3. Embark on mandatory national training on selected topics in which it is es- 
sential that every adjudicator, regardless of component, have the same un- 
derstanding to promote consistency in decisionmaking. Training will be di- 
rected toward experienced adjudicators. As we start the process, we envision 
providing 3 to 4 mandatory training programs in the 1“' year, with the first 
program in early mid FY 2003. 

11. The Advisory Board also recommends estahlishing a system of certifi- 
cation for claimant representatives and establishing uniform procedures 
for them to follow. Do you agree with this recommendation? If so, what ac- 
tion has been taken or is planned? If not, why? 

Answer: 

We view the issue of establishing a system of certification and uniform procedures 
for claimant representatives as another possible structural change to the claims 
process. As we consider options and develop proposals for changes in the disability 
process, we will keep the Advisory Board’s recommendation in mind. 



27 


12. Our hearings have reinforeed the need for disability researeh in gen- 
eral, but specifically for comprehensive research in the area of return to 
work. Please provide a summary of related research that has been con- 
ducted in recent years, research underway, and research planned, includ- 
ing expected completion dates. 

Answer: 

Overview 

SSA has conducted research in effective and efficient approaches to returning dis- 
ability beneficiaries to work since the mid-eighties. Starting with the grants under 
the Research Demonstration Program and the Transitional Employment Training 
Demonstration, through Project NetWork, and continuing today with the State Part- 
nership Initiatives (SPI), SSA has tested a wide range of work incentives, service 
provision techniques, and systems changes, designed to promote the employment of 
Supplemental Security Income (SSI) and Social Security Disability Insurance (SSDI) 
beneficiaries. In addition, over the next few years, SSA plans to conduct several new 
demonstrations, including an early intervention demonstration and several projects 
under a Youth Employment Strategy. 

Previously Completed Research 

Research completed since the mid-eighties includes: 

• Transitional Employment Training Demonstration: A randomized field experi- 
ment providing skills training and work experience to adolescents with men- 
tal retardation in the SSI Program. Participants in 8 sites nationwide were 
given up to 2 years of services. Program waivers were used to encourage par- 
ticipation. 

• Research Demonstration Program: Three rounds of research grants and coop- 
erative agreements to State agencies and private providers of vocational reha- 
bilitation (VR) services to SSDI and SSI beneficiaries. Some projects included 
the use of program waivers to provide additional encouragement to disability 
beneficiaries who wanted to work. 

• Project NetWork: A randomized field test of four models of case management 
for providing return-to-work (RTW) services to SSI and SSDI disability bene- 
ficiaries. This project included 2-3 years of services in 9 States and pre- and 
post-service interviews with participants to measure differences in outcomes 
between treatment and control groups. 

Current Return to Work (RTW) Research 
RTW research currently in progress includes: 

• State Partnership Initiatives: A set of 12 projects (cooperative agreements), 
sponsored by SSA, and 6 projects, sponsored by the Department of Education. 
For the SSA-sponsored projects, awards were made for 5 years to State agen- 
cies, which proposed the most innovative consortia of State programs, de- 
signed to encourage SSDI and SSI disability adult beneficiaries and youth to 
attempt to work. Four of the projects are also testing waivers of SSI Program 
features, such as $l-for-$4 benefit offsets for earnings and suspensions of 
Continuing Disability Reviews during participation in the projects. 

Expected completion date: September 2003 for the eight non-waiver projects; Sep- 
tember 2005 for the four waiver projects. 

• Adolescents with Special Health Care Needs Project: This cooperative agree- 
ment with Children’s Research Institute is located in Washington, DC. It is 
a collaborative partnership between the Adolescent Employment Readiness 
Center, a model transition program; Health Services for Children with Special 
Needs, Inc., a managed care organization for SSI recipients; and the Amer- 
ican Academy of Pediatrics, the nation’s largest organization for pediatricians. 
The purpose of the project is to prepare transition age SSI youth with severe, 
chronic disabilities for post-high school employment by establishing, in an 
urban setting, an uninterrupted, coordinated, developmentally appropriate, 
psychologically sound and comprehensive model of transition services for SSI 
youth. This project is part of SSA’s Youth Employment Strategy. 

Expected Completion Date: September 2004. 

Planned RTW Research 

SSA has several RTW research projects planned to begin in FY 2003, spanning 
a broad range of topics. 
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• Youth Employment Strategy: Designed to assist individuals with disabilities 
between 11 and 30 years of age transition to the work force, this initiative 
will consist of several projects related to the delivery of services needed to as- 
sist these individuals in achieving independence. States and local commu- 
nities will be awarded contracts, grants, and cooperative agreements for test- 
ing and delivering needed transition services to young SSDI and SSI bene- 
ficiaries with disabilities. Cooperative agreements will test integrated school- 
family community-agency models of transition planning, aided by assessments 
of employment potential and Vocational Rehabilitation services. SSA will be 
pursuing interagency youth transition projects with the Department of Edu- 
cation, the Department of Labor (DOL), and other interested Federal part- 
ners. Waivers of SSI and/or SSDI program features to support youth bene- 
ficiaries’ transition to adult life will also be considered. 

Expected Completion Date: September 2008. 

• Mental Illness Treatment Demonstration: SSA will test models of services 
and treatment for SSDI and SSI beneficiaries with diagnoses of mental ill- 
ness, such as, mood disorders or anxiety disorders and related co-morbid con- 
ditions. The objective of the tests will be to return these beneficiaries to pro- 
ductive activity and reduce program costs. Sites will be chosen scientifically 
in several States where the State and local mental health service system is 
interested in participating and wins a competitive cooperative agreement 
award. Participants will be randomly assigned to treatment or control groups. 
Pro^am waivers will be considered if they are felt to be essential to sup- 
porting the work attempts of demonstration participants. Funding is initially 
scheduled for 5 years with the first year for setup and testing of procedures, 
followed by 4 years of enrollment of cases and service delivery. 

Expected Completion Date: September 2008. 

• Early Intervention Demonstration: The objective of the Early Intervention 
Demonstration is to assist title II (and concurrent title XVI disability) appli- 
cants, who have impairments reasonably presumed to be disabling, to secure 
the necessary support services that will help them to return to work. Appli- 
cants for disability benefits will be given the opportunity to put their applica- 
tions “on hold” and participate in the demonstration. Providing the necessary 
support services before a benefit award is made may improve the applicant’s 
chances of a successful return to work and possibly eliminate the need for dis- 
ability benefits. Alternate models of service delivery will be tested to deter- 
mine the interventions that will most likely encourage employers to hire and 
retain participants. Participants will be given a stipend to support them dur- 
ing the intervention as well as health care benefits. The demonstration will 
be conducted as a randomized experiment in several States nationwide. 

Expected Completion Date: Sept. 2009. 

• Comprehensive Employment Opportunities Demonstration: The Centers for 
Medicare & Medicaid Services (CMS) and SSA will solicit interested States 
for a demonstration entitled the “Comprehensive Employment Opportunities 
(chief executive officer)” demonstration that would combine resources and in- 
centives from both Federal agencies and the States to promote the employ- 
ment of people with disabilities. States will participate in this demonstration 
through cooperative agreements that would include pre-approved Federal 
waivers. Through this project, the Center for Medicare and Medicaid Services 
and SSA are promoting the ability of States to offer a coherent, comprehen- 
sive employment initiative. States will extend health coverage via the Med- 
icaid Buy-In and related programs, and will bring State programs together 
to address all major barriers to employment — including health care, income 
support, housing, employer access, and transportation. As part of this dem- 
onstration, SSA will provide pre-approved waivers under the SSI and SSDI 
programs to successful applicants. These pre-approved waivers include addi- 
tional disregards of income and assets/resources, as well as “hold harmless” 
provisions to ensure that an individual in the demonstration will not be worse 
off as a result of participation. The pre-approved waivers will be subject to 
State conformance with all applicable terms and conditions, operational proto- 
cols, and the cooperative agreement itself 

Expected Completion Date: September 2008. 

• Benefit Offset Demonstration: SSA will test the impact on SSDI beneficiary 
employment through implementation of a $l-for-$2 benefit offset. This dem- 
onstration was mandated by section 302 of the Ticket to Work and Work In- 
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centives Improvement Act 1999. SSA will solicit the interest of States that 
wish to participate in this test. Sites will be selected to provide a diversity 
of settings nationwide. Participants in the demonstrations who work will have 
disability benefits reduced $1 for every $2 of earnings above a certain thresh- 
old, instead of having benefits eliminated completely, as in the current SSDI 
program. The extent of greater rates of employment and higher earnings of 
participants will be assessed relative to a control group. 

Expected Completion Date: September 2008. 

• Evaluation of the Ticket to Work Program: As mandated by section 1148 of 
the Social Security Act, SSA must evaluate the size and nature of the impact 
of the Ticket to Work and Self-Sufficiency Program on the employment and 
earnings of SSI and SSDI beneficiaries and on the payment of Employment 
Networks which provide services to those beneficiaries. SSA has awarded a 
contract to design the evaluation. SSA will award a competitive contract to 
a research firm to implement the research design during FY 2003. 

Expected Completion Date: September 2007 with interim reports in FY 2003 and 

2005. 

• Benefits Navigator Demonstration: SSA is partnering with DOL on a test of 
a Disability Benefits Navigator in the nationwide network of One-Stop Cen- 
ters. The Navigator will be an expert in SSA’s disability program work incen- 
tives, the Ticket to Work program, and all SSA and non-SSA programs and 
benefits that could assist a beneficiary or non-beneficiary to start or return 
to work. SSA and DOL will test the efficacy of this new position in One-Stops 
in 6-8 States for 2 years and, based on the evaluation results, decide if this 
position should be made a permanent part of the One-Stop system nation- 
wide. 

Expected Completion Date: September 2004. 

13. SSA created the Employment Support Representative (ESR) position 
to provide a specialist for work incentives. ERSs served as a single point 
of contact with heneficiaries, monitored beneficiaries’ work progress, and 
processed work reports and work-issue continuing disability reviews. A 
final evaluation report on the ESR position was completed in November 
2001 and recommended that SSA make the position permanent. SSA de- 
cided not to make the position permanent due to staff shortages and re- 
sources issues. Can you tell us what are SSA’s plans for proceeding? Please 
provide a copy of the evaluation report to my Subcommittee staff. Addi- 
tionally, we would appreciate SSA briefing Subcommittee Staff on this 
issue. 

Answer: 

SSA piloted the temporary Employment Support Representative (ESR) position in 
SSA’s field operations structure consistent with the requirement of section 121 of 
the Ticket to Work legislation that SSA establish a corps of work incentives special- 
ists within SSA. The ESR pilot began in late July 2000 and ended in September 
2001. In late November 2001, the SSA ESR Pilot Evaluation Team presented its 
final report recommending adoption of the ESR position. SSA is concerned that all 
our beneficiaries receive the very best service that we can provide, and we are cur- 
rently deliberating on how best to provide employment support programs-related in- 
formation and services to our beneficiaries with disabilities nationally with our 
present resources. We provided Subcommittee staff with a briefing on this subject. 

14. The National Council of SS Management Associations recommends 
that a Technical Expert for Disability (TED) position be created in field of- 
fices to focus on processing disability elaims. Please comment as to your 
views regarding this proposal. 

Answer: 

The Technical Expert (TE) position was established to handle a broad range of 
complicated work in field offices. Managers in local offices have the flexibility to as- 
sign technical disability work to their TEs, and many do so. We feel that requiring 
all offices to have a TE dedicated to disability claims would limit our flexibility to 
keep all workloads in balance. 

15. The National Association of Disability Examiners has proposed plac- 
ing greater emphasis on claimant responsibility, expanding the single deci- 
sionmaker in DDS, providing for a due process hearing for the claimant in 
the reconsideration, closing the record after the reconsideration decision, 
eliminating the Appeals Council, and establishing a Social Security Court 
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to hear appeals of the ALJ deeisions. Please comment as to your views re- 
garding this proposal. 

Answer: 

We believe it would be premature to advance an Agency view regarding any of 
these changes. 

16. The National Council of Disahility Determination Directors provided 
recommendations for change in their testimony, including; providing ade- 
quate resources to handle the current and pending caseloads at the DDSs, 
improving policy and training to produce more consistent and accurate de- 
cisionmaking, making revisions of SSA’s quality assurance system a high 
priority to unify the application of policy among all components, enhanc- 
ing performance of electronic systems, strengthening the reconsideration 
phase to provide for a face-to-face de novo hearing between claimant and 
DDS reviewer, and establishing uniform quality assurance and case review 
systems to bring the DDS and OHA closer together in the determination 
process. Please comment as to your views regarding this proposal. 

Answer: 

SSA is actively considering broad changes to the disability claim process to im- 
prove service and efficiency, and we are moving forward with some process changes. 
Commissioner Barnhart has announced her intention to move aggressively to imple- 
ment electronic disability processing (eDib) by January 2004. We have received sug- 
gestions regarding other changes from the public, Federal and State employees, and 
employee groups, such as the National Association of Disability Examiners and the 
National Council of Disability Determination Directors. It would be premature to 
react to specific aspects of these recommendations at this time. As we consider op- 
tions and develop proposals for change, we will continue to work with interested 
groups and the Congress as we all strive to provide the best possible service in an 
efficient manner. 

17. What is the average number of cases an ALJ hears per day? 

Answer: 

According to the FY 2002 Caseload Analysis Report, the national average number 
of hearings scheduled per ALJ per day was 2.32 through July 2002 and the national 
average of hearings held per day per available ALJ through July 2002 was 1.66. 
This latter statistic reflects postponements, continuances and no-shows. 

18. To help us better understand how the process of disability determina- 
tions works at the OHA level, can you provide us with a step-by-step proc- 
ess of what happens to a case beginning when it is received in an OHA of- 
fice until a decision is made? For each step, please include when evidence 
is requested and by whom, and how evidence is presented. 

Answer: 

The following is an outline of the step-by-step case processing at the Hearings 
level of administrative appeal: 

• Case intake begins at the Master Docket level. The folder is stamped-in to 
acknowledge the receipt of the file. 

• The case is screened to determine whether the claimant has had a prior 
claim(s) at the OHA level. 

• The case is also screened through the Hearing Office Tracking System 
(HOTS) to determine whether or not the folder should be associated with a 
claim already pending at the hearing level or if it is a new claim. 

• The case is the screened to determine if it is properly at the hearing level 
and whether the Request for Hearing is timely filed. Master Docket then en- 
ters the case into the HOTS tracking system, identifying the parties to the 
claim, the hearing type and the claim type. Master Docket also verifies the 
service area and the correct spellings of names and addresses. 

• Following established guidelines. Master Docket screens cases for possible 
early dispositions. If the Request for Hearing is not timely filed or the claim 
is not properly at the hearing level, the case is referred to an administrative 
law judge (ALJ) for possible dismissal. Possible on-the-record decisions are re- 
ferred to Senior Attorney Advisors for further review. 

• If the case is properly at the hearing level. Master Docket then prepares an 
acknowledgement letter to the claimant and representative. Along with the 
acknowledgement letter. Master Docket sends the claimant hearing office 
worksheets requesting information regarding any recent treatment since the 
Reconsideration determination, medications and any updated work back- 
ground information. Often the claimant will have submitted additional evi- 
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dence in connection with the request for a hearing. The case is then assigned 
to a Group within the hearing office. Within the Group, the case is first as- 
signed to a Senior Case Technician (SCT). 

• The SCT does a pre-hearing screening, including verification of claim type, 
hearing type, names, SSN and addresses. 

• Proposed exhibits are selected in the case work-up process and the documents 
are stamped and numbered. 

• The SCT reviews the file to determine the need to request updated medical 
information and information regarding work and earnings. If additional infor- 
mation is needed, the SCT requests this information from treating sources 
and employers or requests the claimant’s representative obtain this informa- 
tion and submit it to the hearing office within a specified timeframe. At this 
point, the SCT may also suggest the need for medical or vocational expert tes- 
timony. 

• The case is then assigned to an ALJ for his/her pre-hearing review. The ALJ 
will determine if further development is needed or whether the case is ready 
to schedule for hearing. The ALJ will also determine whether medical and/ 
or vocational expert testimony will be required at the hearing. 

• When a claim is scheduled for hearing, a notice of hearing is sent which re- 
quests the claimant/representative to send any and all additional evidence to 
the hearing office prior to the hearing. The acknowledgement letter to the 
claimant/representative explains that any additional evidence they wish to 
submit must be sent as soon as possible. Also, if they need help in obtaining 
evidence they should contact the hearing office for assistance. 

• New evidence received prior to the hearing date is added to the case file by 
the SCT or Case Technician (CT) and the case is given back to the ALJ for 
review. The ALJ may decide that a hearing is not necessary because a fully 
favorable decision can be issued based on this additional evidence. 

• The claimant/representative may submit written evidence on the day of the 
hearing. If this occurs, the ALJ may decide to reschedule the hearing for a 
later date if he/she needs additional time to re-review the file with the new 
evidence received at the hearing. 

• There are times when the ALJ will need to request medical/vocational evi- 
dence subsequent to the hearing. This may include additional development 
from the treating source, a request for a consultative examination (CE), and/ 
or a supplemental hearing. 

• After the additional development/testimony is received, the ALJ will make a 
decision and complete the instruction sheet for the Attorney Advisor (AA) or 
Paralegal Analyst (PA) assigned to write the decision. 

• The AA/PA prepares the draft decision. 

• The ALJ is given the draft decision for review and edit. 

• A Notice of Decision with appeal rights and a copy of the ALJ’s decision are 
mailed to the claimant and representative. 

• The claim file, containing the exhibits, audiotape of the hearing, Notice of De- 
cision, and the ALJ Decision are mailed to the appropriate processing compo- 
nent of SSA. 

The following is an outline of the step-by-step case processing at the Office of Ap- 
pellate Operations (OAO) level of administrative appeal: 

• When an unfavorable decision or dismissal is issued by an ALJ, the hearing 
office sends the claim file to the OAO Mega Site processing center for holding 
in the event the claimant or representative files a Request for Review of the 
ALJ decision or dismissal. 

• When either a claimant or representative files a Request for Review it goes 
directly to an OAO Branch where receipt is documented by input into the 
case tracking systems. Branch staff requests the file from the Mega Site in 
order to process the claim. Often a claimant/representative will submit addi- 
tional evidence in connection with the Request for Review or will request an 
extension of time in which to submit additional evidence or present state- 
ments or arguments in support of the claim. 

• OAO does not routinely request evidence. However, in situations where a 
claimant/representative references additional evidence in connection with the 
Request for Review, the Council will routinely grant an extension of time to 
submit the evidence. Evidence of this nature is generally medical reports from 
treating sources, hospitals, examining sources, etc. 

• Other pre-development activities may include obtaining all pertinent files; ob- 
taining the audiotape hearing cassette, if missing; providing the claimant/rep- 
resentative with copies of exhibits and/or audiotapes; and time to submit evi- 
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dence and/or statements or arguments, and so forth. Once all pre-develop- 
ment activities are completed, an Analyst reviews the case and makes a rec- 
ommendation to the Administrative Appeals Judge or Appeals Officer (signa- 
tory authority for denials only) for his/her action, i.e., deny the Request for 
Review; grant the Request for Review, vacate the ALJ decision and Remand 
to ALJ for further processing; grant the Request for Review, vacate the ALJ 
decision and issue an Appeals Council decision; or Dismiss the Request for 
Review. 

• The Administrative Appeals Judge or Appeals Officer (denials only) review 
the Analyst’s recommendation and sign the action documents, if he/she is in 
agreement with the recommendation. If there is no such agreement, the case 
is returned to the Analyst for further review, revision, etc. 

19. Witold Skwierczynski’s testimony focused on issues related to the 
Title II special disability workload. Please provide your comments regard- 
ing this testimony. 

Answer: 

We agree that the Special Disability Workload is complex and difficult. For that 
reason, SSA established cadres of specially trained employees to process the cases. 
The specially trained cadres will screen and “map” each case. (“Map” means that 
they identify the key issues to be covered during the interview and development of 
the claim.) They began processing cases in June 2002. 

The cadres will send case-specific instructions, i.e., the “mapping” material, to the 
local field office that will obtain the application and develop the entitlement factors. 
Cases requiring medical determinations will then be sent to the disability deter- 
mination services (DDSs). After all these steps have been finished, the field office 
will send the cases back to the cadres for quality review. Upon completion of the 
quality review, cases will be sent to the processing centers for payment. 

In addition, SSA’s Office of Quality Assurance will conduct independent quality 
reviews. They will conduct “early information” reviews at various steps in the proc- 
ess to ensure accuracy. 

Due to much longer retroactive benefit periods than normal title II cases, the 
DDSs will need to develop much older medical evidence and it is estimated the spe- 
cial disability workload will take approximately IV 2 times longer to adjudicate than 
regular cases. The disability determination services (DDSs) are not funded to do all 
initial receipts in FY 2003. Absent additional funding, the special disability work- 
load will be worked along with other disability claims and add to the backlog. 

20. In what percent of ALJ hearings is a medical or vocational expert 
present? Please provide this data totaled by year for the past 3 years. 
Answer: 

National data for Participants per Hearing Held is as follows: 


Fiscal 

Vocational 

Medical 

Year 

Expert 

Expert 

1999 

47 . 4 % 

16.3% 

2000 

49 . 6 % 

17.8% 

2001 

51.2% 

17.5% 


21. Dr. Stapleton stated in his testimony that he arrived at a different 
conclusion regarding the findings of the Disability Claims Manager 
(DCM) — “SSA’s evaluation of the DCM test concluded that it substantially 
reduced processing time, increased claimant satisfaction, and improved 
employee satisfaction, but at a somewhat greater cost than the current 
process. My interpretation of the evidence from that evaluation is more 
positive than SSA’s; it appears to me that the DCM is cost neutral, and that 
it reduced processing time by more than the report indicates.” Please pro- 
vide your comments relative to Dr. Stapleton’s conclusions. 

Answer: 

As Dr. Stapleton testified, SSA contracted the company he worked for (The Lewin 
Group) as consultants for the DCM evaluation. Based on the Lewin Group’s rec- 
ommendation, median processing-time was used as the assessment tool for the final 
report. The report recognized that the DCM cases had significantly faster median 
processing times for both Title H and Title XVI claims than the control group (on 
average 10 days faster for Title II and 6 days faster for Title XVI). 

The DCM cost assessment considered the volume of cases processed, staff salaries 
including support staff and supervisors, medical development/evidence costs and 
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overhead. This analysis indicated that the DCM model cost at least 7% more to 
process an initial claim than the current process. The assessment did not factor in 
costs associated with creating an infrastructure to support the DCM process, exten- 
sive training and mentoring or productivity losses over the long learning curve. 

Although there were some positive outcomes in the DCM test, the agency con- 
cluded that there was not a compelling business case for making resource commit- 
ments necessary to implement the process. The agency issued a decision not to pur- 
sue further testing or implementation of the Disability Claim Manager position, but 
to consider the valuable insights and experiences learned from this test in its 
longer-term planning efforts. 

22. Please summarize the proeedures requiring held ofhee and DDS em- 
ployees to instruet elaimants and/or their representatives about how the 
process works and what information they need to provide to substantiate 
the claim. What quality review procedures are in place to ensure these pro- 
cedures are followed? Do such quality reviews illustrate that these proce- 
dures are being followed? 

Answer: 

Field Office (FO) Responsibilities 

• When a disability claim is taken, field offices explain to claimants and/or 
their representatives: 

• That SSA will need to obtain medical evidence to support the claim; 

• That timely and accurate identification of medical sources will assist the DDS 
in processing the case; 

• That SSA will pay for the medical evidence of record; 

• That the claimant will need to fully cooperate if a special examination is nec- 
essary; 

• The estimated time it takes to get a determination; 

• Available work incentive provisions; 

• Available Vocational Rehabilitation Services; and 

• Mandatory continuing disability review requirements. 

Claimants are given the booklet “Disability Benefits”. This booklet provides infor- 
mation on the definition of disability, how to apply for benefits and the role of the 
DDS. This pamphlet is available online at http://mwww.ba.ssa.gov/pubs/10029.html 

Field office cases are reviewed for accuracy after they are worked. This is done 
by a quality review component located in the Regional Offices. Feedback is provided 
to the field offices on all cases found to be inaccurate, and these cases are sent back 
to the claims representative for correction. 

Teleservice Center (TSC) Responsibilities 

When a claimant calls one of our teleservice centers (TSCs) via our 800 number 
about applying for disability benefits, the TSC interviewer screens the caller for self- 
help and, if screened in, sends the caller a Disability Report form (SSA-3368-BK) 
and advises the caller that the: 

• FO interviewer will provide any needed assistance to finish completing the 
form at the time of the interview, and 

• Claimant should return the form along with any medical evidence (including 
prescription information) already in his/her possession: 

1. when requested by the FO, or 

2. in person at the time of the in-office appointment, or 

3. by mail after the FO telephone interview. 

The TSC interviewer also informs the claimant of the location of the SSA website, 
which explains each item on the Disability Report form. 

The TSC interviewers receive quality review two ways. Their calls are monitored 
by management and/or technical staff onsite. Calls are also remotely observed by 
a quality component in the Office of Quality Assessment (OQA). Both service obser- 
vation reviews look at the quality of service provided by the interviewer as well as 
the interviewer’s accuracy of information provided to the caller. When needed, feed- 
back is provided to the interviewer from their supervisors and/or technicians to en- 
sure that correct information is given to the callers. The OQA provides feedback of 
their evaluations on a monthly and quarterly basis. 

Disability Determination Services (DDS) 

Many DDSs, as part of their initial development of every new claim, also mail the 
claimant an explanation of the disability process. This is in addition to the informa- 
tion provided by the FO and TSC. In addition, letters sent to the claimant by the 
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DDS for additional information, such as work history, consultative examinations, 
and activities of daily living, contain general information about why the DDS needs 
this information and how it relates to the disability process. 

DDS Quality Specialists and frontline supervisors on an ongoing basis conduct 
quality reviews. Cases are reviewed at various stages of development to ensure that 
appropriate developmental practices and procedures are abided by. Worksheets are 
maintained on each case to verify that correct actions are being taken in a timely 
fashion. Recommendations are made to Disability Examiners if the reviewer feels 
that a more appropriate course of development should be pursued. A record is main- 
tained of all case reviews for training purposes. 

All quality review information for the FO/DDS/TSC is evaluated and, if it illus- 
trates that procedures are not being followed, the necessary training is provided. All 
components provide ongoing training of new ad/or problematic procedures to insure 
that a high level of quality is maintained. 

23. Judge Bernoski testified on June 20 that improving the quality of dis- 
ability determination services (DDS) decisionmaking would improve the 
overall determination process. He stated (page 4 of his testimony), “rather 
than carefully develop and examine the claimants’ case once, DDS often is 
making its initial determinations based on incomplete records and, upon 
reconsideration, rarely obtains significant additional medical evidence or 
changes the outcome of the case.” What are your comments on this state- 
ment? [What] are the procedures for developing a case? Would you explain 
the process for reviewing a case for reconsideration, including under what 
circumstances a disability examiner obtains additional information? Are 
such processes checked and documented via DDS or Federal quality re- 
view? 

Answer: 

We believe that DDSs do carefully develop and examine cases. 

A DDS is required by regulations to make every reasonable effort to develop an 
individual’s complete medical history for the 12-month period preceding the month 
of filing before making any adverse determination (20 CFR 404.1512(d) and 
416.912(d)). “Every reasonable effort,” means an initial request for the evidence and, 
if not received one follow-up. (20 CFR 404.1512(d)(1) and 416.912(d)(1)). As part of 
the initial development of every new case, the DDS routinely requests evidence from 
medical sources identified by the applicant or discovered during development. The 
DDS may also develop medical evidence outside of the required 12-month period, 
if necessary. 

If the DDS knows from past experience that a particular source either cannot or 
will not provide the necessary evidence, they will not request evidence from that 
source but will instead note this on the case development worksheet, which is part 
of the case file. Otherwise, the DDS develops evidence from all known sources. 

However, that does not mean that the DDS receives responses from every source. 
It is common for some medical sources not to respond to the DDS’s requests and 
follow-ups. Consequently, a case file can appear to be incomplete because of “miss- 
ing” evidence, even though the DDS carefully developed the case by making every 
reasonable effort to obtain available evidence. 

If a DDS is not successful in obtaining needed evidence from the individual’s med- 
ical sources, then the DDS will ask the individual to go to one or more special ex- 
aminations, called consultative examinations. 

During the reconsideration process, the claimant has the opportunity to present 
additional evidence. The DDS makes a new determination considering all available 
evidence, including evidence considered at the initial determination and any new 
evidence. An adjudicator other than the one who made the initial determination 
makes this new determination. 

Development and documentation requirements for reconsiderations are the same 
as for initial cases. At reconsideration, the DDS will request any new evidence since 
the initial determination, as well as any earlier evidence that is necessary. 

Because reconsideration determinations are generally made soon after the initial 
determination, there is often no significant additional evidence available, and no 
reason to develop additional new evidence. This can contribute to a misperception 
that the DDS is not undertaking needed development at reconsideration. It also con- 
tributes to the comparatively low (but still significant) allowance rates at reconsider- 
ation of about 15%. 

We continue to monitor DDS adherence to our development policies at both the 
initial and reconsideration steps through our quality assurance process. 

24. Kathleen MeGraw, the Chair of the Soeial Security section of the Fed- 
eral Bar Association, testified on June 20 that State Disability Examiners 
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do not assess claimants’ subjective complaints. She stated (page 2 of her 
testimony), “They were confounded by the task of assessing a claimant’s 
credihility and subjective allegations and articulating a reasoned basis for 
their conclusion. Notwithstanding the clear message from the Process Uni- 
fication Training that State Agency Examiners were expected to perform 
individualized assessments and rationalize their determinations, they have 
failed to do so. State agencies have balked at this requirement, and exam- 
iners’ determinations continue to be devoid of rationale and are driven al- 
most exclusively by objective medical findings.’’ What are your comments 
on these statements? Would you explain what factors and criteria State dis- 
ability examiner use to assess an individual’s claim? Are such processes 
checked and documented via DDS or Federal quality review? 

Answer: 

Assessing subjective allegations and credibility is one of the most complicated and 
difficult parts of disability claims adjudication. This is true at all levels of adjudica- 
tion — not just at the State agency (i.e., DDS) level. And dealing with these complex 
issues can confound not only DDS disability examiners, but also medical consult- 
ants, administrative law judges, and others involved in disability claim evaluation. 

These issues present several particular difficulties for DDSs, even though DDSs 
consider the same factors and criteria as administrative law judges and other adju- 
dicators. First, the volume of cases DDSs must deal with makes individualized as- 
sessment a significant challenge. However, our experience shows that the DDSs uni- 
versally strive for, and for the most part, achieve, a very respectable level of per- 
formance. They provide individualized assessments and correctly apply our rules for 
evaluating subjective complaints and credibility, as shown in our quality review 
findings. However, their workloads make it increasingly difficult for them to docu- 
ment, through comprehensive and detailed rationales, how they have done so. 

Despite these demands, however, we do not believe that DDSs have “balked” at 
the requirement to make proper assessments of disability claims. Indeed, DDSs 
have done the best job we could expect of them, while balancing enormous work- 
loads with the need for comprehensive documentation. 

We have been testing a different process in ten States, which includes the elimi- 
nation of the reconsideration step from the appeals process, and DDS examiners 
making some disability determinations independent of medical and psychological 
consultants. Also included in this process is an enhanced rationale process that re- 
quires clear documentation of development actions as well as a clear explanation of 
the examiner’s thought processes. Without the savings from the elimination of the 
reconsideration, however, the remaining States do not have the necessary resources 
to provide these more detailed explanations. This different approach among the 
States will be addressed as we consider longer term, broader changes to the claims 
process. 

This new process was intended, in part, to help DDSs better meet workload de- 
mands, while providing the comprehensive decision rationales that we would prefer. 
Consequently, the rationales we have seen in these States are more extensive than 
those in other States in which the process was not tested. But, the same workload 
pressures exist in every State across the country. 

Although DDS rationales are often less detailed than what we would like, it 
doesn’t mean that DDSs aren’t correctly applying our policies, including those we 
refer to as “Process Unification,” such as policies related to medical source opinions, 
symptoms and credibility, and residual functional capacity. We believe that DDSs 
are doing so within the constraints imposed by budgets and workloads. Because 
their decisions are not always rationalized to the same extent as an administrative 
law judge’s decision, it is a common misconception that that they consider only the 
“objective” medical evidence. That is because the evaluation forms and medical con- 
sultant analyses tend to reference readily available clinical information, and to give 
less emphasis to any complex discussion of the individual’s complaints and credi- 
bility. But that doesn’t mean the adjudicator did not consider those factors. It only 
means he or she didn’t spend a great deal of time explaining them. 

We continue to monitor and document DDS adherence to our disability adjudica- 
tion policies through our quality assurance process. All DDSs are held to the same, 
strict quality standards, regardless of the level of explanation provided in their de- 
terminations. 

25. James Hill made the following reeommendations in his testimony. “1. 
All qualified OHA Attorney Advisers should he eonverted to Senior Attor- 
ney decisionmakers and given the authority to issue fully favorable on-the- 
record decisions. These Senior Attorney decisionmakers would review all 
cases coming into the hearing office. 2. SSA should estahlish a workgroup 
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to examine the implementation of additional attorney decisionmakers, such 
as Hearing Officers, in the OHA hearing offices to work in conjunction with 
the ALJs in processing the ever-growing workload that faces SSA. 3. SSA 
should establish a workgroup to examine the issue of introducing an Agen- 
cy representative into the adjudication process.” Please provide your com- 
ments as to these recommendations. 

Answer: 

See the response to question 5. Additionally, there is a proposal under develop- 
ment to establish an attorney decisionmaker position in OHA to help address the 
growing backlog of cases. 

26. The Commissioner has stated she will implement reforms to the dis- 
ability process this fall. Judge Bernoski indicated that SSA has not asked 
either he or his association, the Association of administrative law judges, 
to participate in identifying solutions to the problems associated with the 
disability determination process. Is this true? If so, why? 

Answer: 

Commissioner Barnhart has asked Martin H. Gerry, Deputy Commissioner, Office 
of Disability and Income Security Programs, to present suggestions for improve- 
ments in the disability process to her this fall. As Deputy Commissioner Gerry stat- 
ed in his August 1, 2002 message to all hearing office employees, he plans to meet 
with Judge Bernoski as well as with representatives of OHA’s other unions to solicit 
ideas for improvement. Deputy Commissioner Gerry is also looking into the possi- 
bility of obtaining input and feedback from other interested parties such as the 
Hearing Office Chief administrative law judge (HOCALJ) Association and the Fed- 
eral Managers Association, and outside organizations such as NADE, NOSSCR, 
NCDDD and NCSSMA. 

27. Judge McGraw believes a major failing of HPI was the promotion of 
clerical employees to the ranks of paralegals, who she states were pro- 
moted without having any legal training or demonstrating ability to write 
and communicate effectively. Their promotion reduced the number of em- 
ployees trained in “pulling cases” in preparation for adjudication by ALJs, 
thus creating fewer cases ready for judges to hear. Compounding the prob- 
lem is that the promoted employees are paid at the same grade and pay 
level as attorneys. Will you please comment as to Judge McGraw’s con- 
cerns? 

Answer: 

The Memorandum of Understanding signed by management and AFGE on the im- 
plementation of HPI required the Agency to fill a large number of paralegal analyst 
positions, primarily through internal promotion of current OHA employees. The 
AFGE Partnership Agreement for HPI Phases II and III specified 350 paralegal an- 
alyst positions would be announced in July 2000 and filled before November 20, 
2000. No one in a clerical position was promoted to the paralegal analyst position; 
however, the majority of the promotions were from the ranks of our technical posi- 
tions, in particular the Senior Case Technician position. 

All of the employees who were promoted met the basic qualifications of the posi- 
tion. However, as a result of the requirement to promote such a large number of 
employees in a relatively short time, there was a higher than usual incidence of em- 
ployees requiring new skills training. Moreover, this occurred during a period when 
many of the employees supervising the new paralegal analysts were, themselves, 
also new to their positions, and all office staff was learning a new process. 

Sincerely, 


Attachment: 


Martin H. Gerry 
Deputy Commissioner for 
Disability and Income Security Programs 
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Summary 

The Social Security Administration (SSA) operates two programs that provide dis- 
ability benefits: Social Security Disability Insurance (DI) and Supplemental Security 
Income (SSI). The Social Security Act and the regulations that implement it estab- 
lish uniform national criteria for determining whether someone who applies for dis- 
ability benefits under either of these programs is disabled. However, an agency of 
the state in which the claimant lives makes the initial determination under contract 
to SSA and using SSA guidelines. 

Historically, states have allowed initial disability claims at rates that vary from 
one state to another, in some cases widely. On the surface, this variation seems to 
indicate that states apply the national disability criteria differently from one an- 
other. Over the years, this concern has prompted several congressional hearings and 
numerous analyses and reports. For example, the Senate Finance Committee report 
on the Disability amendments 1979 commented: “The assumption is that it is easier 
(or more difficult) to meet the disability definition depending on where you live” 
(Senate Committee on Finance 1979). Most recently, a report by the Social Security 
Advisory Board (2001a and b) showed geographic patterns of variation in allowance 
rates and expressed concern about SSA’s ability to assess whether there is inconsist- 
ency and unfairness in disability decisionmaking. 

Equity demands that claimants receive the same consideration regardless of their 
state of residence, but it does not require that states have the same or even similar 
allowance rates. Allowance rates depend in part on the economic and demographic 
characteristics of those who apply, which vary among states. For example, a state 
with an older population is likely to have a higher allowance rate because older 
claimants are more likely to meet disability criteria, on average. 

This study estimates the amount of variation in allowance rates that is related 
to certain economic and demographic differences among states. The major findings 
include the following: 

In 1997-1999, states with the highest and lowest allowance rates for DI, SSI, and 
concurrent applicationsdiffered by about 30 percentage points. 

• States that have the highest and lowest allowance rates for DI or SSI tend 
to retain that status over time, although some changes in ranking do occur. 

• States with high filing rates tend to have low allowance rates, and vice versa. 

• Adjusting for economic, demographic, and health factors cuts the variation in 
allowance rates among states in half 

• The variation in the prevalence of disability beneficiaries in the population 
has only a minimal ability to explain allowance rates. 

• The allowance rates in most states are relatively close to the rates predicted 
by demographic and socioeconomic factors. 

• States that deviate from their predicted rates tend not to do so consistently. 


* Social Security Administration, Office of Policy 
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Definitions 

aUowance rate: the number cf allowances (ot successful applications) as a 
percentage of the number of applications in a gvenyear. 

fifing late: the number of applications as a percentage cf the working- age population 

predicted allowaitce rate: predicted valuesbased on the statistical relationship between 
economic, demog-aphic, and health characteristics of the states and allowance rates. 

prevalence rate: the number of DI and 331 beneficiaries as apercentage of the 
population. 


Concern about Variation in Allowance Rates 

The variation in DI and SSI allowance rates across states has been substantial 
and persistent. Recently, the range between the states with the highest allowance 
rates and the ones with the lowest was around 30 percentage points. ^ In addition, 
the states with the lowest allowance rates tend to remain in this category in adja- 
cent years. Over longer periods of time, the ranking of allowance rates remains fair- 
ly stable. For example, Chart 1 plots DI allowance rates that are 8 years apart. 
States tend to keep their position relative to the other states, as shown by the prox- 
imity of the data points to the diagonal line.^ 


^ These allowance rates reflect initial decisions only (including pre-effectuation review) and ex- 
clude SSI applicants who are minors. The states with the five highest and lowest allowance 
rates for 1997 to 1999 are listed in Appendix A. 

2 The correlation of the rankings of allowance rates is around 0.7 for both DI and SSI between 
1991 and 1999. It is somewhat lower for concurrent applicants. 
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Ch art 1 : Th e stab il ity of state D I all cwan ce rates across 
years, 1991-1999 



Even though the differences between allowance rates are large and persistent, an 
internal Social Security Administration study (1988) showed that much of the vari- 
ation is associated with economic and demographic differences in state populations. 
The analysis also concluded that more variation could have been accounted for had 
data on additional factors (such as health) been available. Numerous other studies 
have analyzed the relationship between allowance rates and economic and demo- 
graphic factors. 3 

This study expands on the 1988 analysis by considering a wider range of possible 
explanatory variables. It differs from previous studies by analyzing 3 years of data 
and by conducting separate analyses for the DI and SSI Programs and for concur- 
rent claims under both programs. It responds to concerns about differing allowance 
rates by reexamining the portion that is associated with external factors and, by ex- 
tension, the portion that could be attributable to inconsistency. The analysis ad- 
dresses the issue of whether a claimant in one state is less likely to be allowed than 
a claimant in another state, all other things being equal. By adjusting the allowance 
rates to account for demographic and economic conditions, this analysis moves to- 
ward making at least some important “other things” equal. 

This study pertains to the average initial allowance rate for each state across all 
cases. Therefore, it does not reach any conclusions about the extent of variation 
across particular categories of disability or particular steps in the process. It also 
does not cover the important issue of possible inconsistency among decisionmakers 
within a state. 

Factors Influencing Allowance Rates 

This study aims to account for state-to-state differences in allowance rates using 
variables that are clearly external to the administration of the disability program. 


^For a review of these studies, see Rupp and Stapleton (1995, 1998). 
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Variables that measure aspects of the economy or the population are in this cat- 
egory. An example is the age of the population; it is logical to expect higher allow- 
ance rates with an older population. The only variable used in the analysis that 
could be considered partially internal to the program is the percentage of applica- 
tions based on physical (as opposed to mental) impairments. It is internal in the 
sense that it refers to a characteristic of the claimant rather than of the population. 
Although this variable is largely independent of the claims process, an element of 
subjective judgment exists in the classif 3 dng of disability cases. The analysis never- 
theless uses this variable because there is no corresponding characteristic that can 
be measured in the state population. 

One of the goals of this analysis is to separate the variation that can be influ- 
enced by administrative factors or policy from that which is attributable to external 
differences between states. Through controlling for the external factors for which 
data are available, the analysis can focus on the remaining differences in allowance 
rates.4 

This study uses data for calendar years 1997, 1998, and 1999 to explain dif- 
ferences in allowance rates. It combines 3 years of data into a single analysis. In 
addition to allowing for greater statistical precision, combining the data permits an 
examination of whether anomalies recur in different years. Separate analysis is con- 
ducted for three different groups: DI claims, SSI claims, and concurrent claims 
under both programs.® DI and SSI allowance rates can differ greatly in a particular 
state. The states with the lowest DI allowance rates do not necessarily have the low- 
est SSI allowance rates. Furthermore, DI and SSI filing rates are correlated with 
different external variables. Concurrent applicants represent a unique population 
with labor force experience but little financial success. This group has enough work 
experience to be insured for DI but has meager enough assets and income to qualify 
for SSI. Because of these differences, we separated the programs for the purpose of 
this analysis. 

Candidate Explanatory Variables 

This section discusses the variables that were considered for inclusion in the anal- 
ysis based on prior expectations about what variables might be important. Some 
variables that would be expected to be important are, nevertheless, not included in 
the analysis for reasons discussed below. 

Filing Rates. Filing rates are the number of initial applications expressed as a 
percentage of the working-age population. Filing rates are negatively correlated 
with allowance rates; that is, the states with higher filing rates tend to have lower 
allowance rates, although not in all cases. Charts 2 and 3 plot data points for filing 
rates and allowance rates. The lines show the general relationship between the two. 

It is not essential to include filing rates in equations explaining allowance rates 
because filing rates themselves are heavily influenced by economic and demographic 
factors. The influences on filing rates are shown by regression equations in Appen- 
dix B. Although these equations employ additional variables, they also use the same 
or similar economic and demographic variables as are used to predict allowance 
rates. Thus, the influence of filing rates on allowance rates is also captured by these 
other variables. Consequently, when predicting allowance rates, filing rates have 
only a marginal effect. Filing rates are rates on allowance rates is also captured by 
these other variables. Consequently, when predicting allowance rates, filing rates 
have only a marginal effect. Filing rates are, nevertheless, included in the equations 
explaining allowance rates because readers may be curious about their impact. 


^It is important to note that while the degree of variation between states is less than it ap- 
pears, that finding does not imply that inconsistency across adjudicators is not a concern. An 
earlier SSA study (Gallicchio and Bye 1980) found inconsistency in adjudicating sample cases. 
® Concurrent applications are excluded from the DI and SSI equations. 
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Chart 3: SSI filing rates and allowance rates, 1997-1999 
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Economic Indicators. Although filing rates are influenced by economic factors, 
the economic indicators have an independent effect on allowance rates even when 
controlling for filing rates. According to economic theory, deteriorating economic con- 
ditions influence some people to switch from the labor market to disability insurance 
for their primary means of support as their probability of success in the labor mar- 
ket declines. Thus, poorer economic conditions are associated both with higher filing 
rates on an aggregate level and with an applicant pool containing people with less 
severe impairments. If the medical judgments are consistent, one would expect that 
more people in this group would be denied benefits, resulting in lower allowance 
rates. Thus, economic conditions affect both allowance rates and filing rates. 

Different aspects of economic conditions can be captured by different variables. 
The available candidate variables are the unemployment rate, the labor force par- 
ticipation rate, the poverty rate, per capita income, and the proportion employed in 
retail or wholesale trade.® 

Prevalence Rates. The proportions of DI and SSI beneficiaries in the population, 
known as prevalence rates, are related to the allowance rates for DI and SSI, as 
shown in Charts 4 and 5. 



Retail or wholesale trade is used as a cyclical indicator by Stapleton and others (1999). 
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Chart 4: Dl prevalence rates and allowance rates, 1997-1999 
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Chart 5: SSI prevalence rates and allowance rates, 1997-1999 



Despite the apparent relationship, prevalence rates are not good explanatory vari- 
ables for allowance rates when the other economic and demographic variables have 
been included. This is because both prevalence rates and allowance rates are influ- 
enced by economic and demographic factors. Also, the prevalence rate and the allow- 
ance rate are conceptually related measures. In an accounting sense, a prevalence 
rate is the sum of many years’ allowances and rates of leaving the programs. 

Demographic Indicators. Different demographic groups have different risks of 
disability. Demographic indicators include the median age, the proportion of the 
work force in ages most vulnerable to disability, the percentage of the work force 
that is male, and the percentage of the work force that has a high school education. 

Health Indicators. Previous reports, including one by the Social Security Admin- 
istration (1988), referred to average health status by state as a crucial but, at the 
time, unavailable piece of data. Such data are now available through surveys meas- 
uring self-reported health and disability levels. Indeed, these indicators are impor- 
tant variables in predicting filing rates but are not essential for predicting allow- 
ance rates. Other health-related variables that are useful for explaining allowance 
rates include the proportion of workers with health insurance and the rate of 
nonfatal work-related injuries and illness. 
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Predictive Equations. The sets of variables described above are used in a re- 
gression analysis to examine the variation in allowance rates. Regression analysis 
is a statistical tool that divides the variation in a variable into explained and unex- 
plained portions based on a set of predictor variables. A subset of the candidate 
variables described above was used in each equation. A combination of variables 
was selected based on the proportion of variation that was explained and the rel- 
evance of the variables to economic theory. The equations that were selected are not 
uniquely superior by any one criterion but are among a number of equations show- 
ing similar results. More information about the equations is given in Appendix B 
and Table B-3. 

The equation for allowance rates among DI applicants contains the following vari- 
ables: 

• the filing rate, 

• the percentage of applicants claiming physical disabilities, 

• the percentage of the work force with a high school education, 

• the percentage of the work force that is male, 

• the occupational illness and injury rate, 

• the median age of the population, 

• per capita disposable income, 

• the poverty rate, 

• variables capturing the percentage of employment in industries with high in- 
jury and illness rates, and 

• a variable capturing differences between years in the data. 

The equation for allowance rates among SSI applicants contains the following 
variables: 

• the filing rate, 

• the percentage of applicants claiming physical disabilities, 

• the percentage of the work force with a high school education, 

• the percentage of the work force that is male, 

• the median age of the population, 

• the unemployment rate, 

• the percentage of employment in retail trade, 

• per capita disposable income, 

• the percentage of workers with health insurance, 

• variables capturing the percentage of employment in industries with high in- 
jury and illness rates, and 

• two variables capturing differences between years in the data. 

The equations for SSI and DI are similar. Both equations include the filing rate, 
the percentage of applicants claiming physical disabilities, the demographic vari- 
ables, and the variables representing the composition of employment by industry. 
The equation for concurrent applicants is similar to the ones for DI and SSI and 
resembles a combination of the two. It contains the following variables: 

• the filing rate, 

• the percentage of applicants claiming physical disabilities, 

• the percentage of the work force with a high school education, 

• the percentage of the work force that is male, 

• the median age of the population, 

• the percentage of workers with health insurance, 

• the unemployment rate, 

• the poverty rate, 

• the percentage of employment in retail trade, 

• variables capturing the percentage of employment in industries with high in- 
jury and illness rates, and 

• a variable capturing differences between years in the data. 

In assessing studies such as this one, there is frequently concern that some of the 
explanatory variables are internal to the claims evaluation process. For example, al- 
though filing rates may be expected to influence allowance rates, the inverse may 
also be true. Allowance rates may influence filing rates if the population in particu- 
larly lenient or stringent states changes their filing behavior. Thus, it is uncertain 
whether a variable measuring the filing rate captures differences in a state’s popu- 
lation or differences in the application of the disability standards. Appendix B illus- 
trates the impact of the variables to which this critique would most apply, pre- 
senting empirical analysis both including and excluding these variables. The pri- 
mary result is that including variables such as the filing rate makes little difference 
in the explanatory power of the model equations and the overall conclusions of the 
report. However, the results for an individual state and the identification of an indi- 
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vidual state as a statistical outlier are affected by changing the variables of anal- 
ysis. 

The argument that certain variables measuring an aspect of the population may 
also capture variation in the claims evaluation process can potentially be extended 
to any of the explanatory variables. It is sometimes argued, for example, that adju- 
dicators are more lenient during recessions. Following this logic, such variables as 
the unemployment rate or the poverty rate may capture an element of adjudicator 
judgment and may thus be internal to the claims evaluation process.'^ It is beyond 
the scope of this paper to address the issue of whether adjudicators are more lenient 
during recessions. Variables such as the unemployment rate and the poverty rate 
remain in the analysis. Retaining these variables would create a problem in the 
analysis only if adjudicator leniency varies with economic conditions in a way that 
creates differences across states. There is no problem if leniency varies only with 
national economic trends rather than with state-level economic conditions. 

In summary, regression equations are used to divide the variation in allowance 
rates into the portion associated with external variables and a remaining portion. 
This remaining portion is the difference between the predicted allowance rates cal- 
culated from the equations and actual allowance rates. The remaining portion is ex- 
amined in the next section. This remaining portion is of particular interest, since 
it represents the portion of variation that could contain the effects of inconsistency 
in evaluating claims. 

Actual and Predicted Allowanee Rates 

A predicted allowance rate was calculated for each year of analysis for SSI, DI, 
and concurrent applicants and is presented in Appendix C. This allowance rate re- 
flects the rate that is expected given the demographic characteristics, economic indi- 
cators, and other variables used in each equation. The difference between the pre- 
dicted allowance rate and the actual allowance rate represents the unexplained por- 
tion of the variation in allowance rates. 

States with the highest DI allowance rates in 1998 and their deviations are shown 
in the following tabulation: 


StatP 

A ctupl 

pllov'/ance rate 

Predicted 
allowance rate 

Actual 

less predicted 

Actual 

less national mean 

Nw Hampshire 

56,4 

57.0 

'0,6 

22, 5 

Nam da 

56,9 

47.1 

9,8 

23.0 

Minnesota 

57.1 

58. 8 

-1.8 

23,2 

Vermont 

57.4 

54,0 

3.4 

2:3.5 












Although these states all have high actual allowance rates, only some of them dif- 
fer substantially from the predicted rate. These differences from predicted allowance 
rates were examined from the perspective of their likely occurrence due solely to 
random variability and analyzed in terms of the standard deviation of the predictive 
model.® In Nevada, for example, there is a difference of 9.8 percentage points be- 
tween the actual and predicted allowance rates for 1998. This difference exceeds two 
standard deviations (8.26 percentage points), so the Nevada allowance rate can be 
considered an outlier in 1998. The allowance rate for Iowa is also an outlier in 1998 
whereas the other states listed here are not.® 


Some studies have tried to quantify the feedback of disability policy on some economic meas- 
ures. For an example of how disability policy can influence the unemployment rate, see Autor 
and Duggan (2001). 

®The standard deviation is a measure of random variability of actual observations from the 
value predicted by the regression model. In general, due solely to random variability, an actual 
observation will be 1.96 standard deviations from the predicted value 5 percent of the time and 
will be one standard deviation away about 32 percent of the time. Actual observations that are 
far from the predicted value have a low probability of occurrence due solely to random varia- 
bility. Observations that are more than 1.96 (roughly two) standard deviations away from the 
predicted value are considered to be outliers at the 5 percent level of statistical significance. 

For the predictive allowance rate models for SSI, DI, and concurrent applicants, the standard 
deviations are respectively 3.90, 4.13, and 3.40 percentage points. Thus, for the SSI model, a 
state allowance rate that was more than 7.6 percentage points different from the predicted value 
would occur only about 5 percent of the time, due to random variability. 

® These outliers are specific to a particular set of regression equations. Another set is shown 
in Appendix B, which produces a somewhat different set of outliers. Other variables that are 
not used here could explain a portion of the remaining variation. 
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Outlier Patterns 

Three equations with 3 years of data for 50 states plus the District of Columbia 
provide 469 comparisons of actual and predicted allowance rates. Of these, 20 have 
differences from the predicted value in excess of two standard deviations, which is 
about 4.4 percent of observations; that is to be expected and is no cause for concern, 
in itself. 

We now look for patterns of outliers in individual states. About half the outliers 
are a single occurrence for that state. In other words, the state is an outlier in 1 
year of analysis but not in the other 2. A few states have more than one outlier. 
Out of a possible total of nine (three equations times 3 years), no state has more 
than four. The following tabulation shows states with more than one outlier: 


State 

Number of outiiers 

Direction of outiiers 

Nevada 

4 

+ 

Hawaii 

3 

+/- 

Wyoming 

2 

- 

Arizona 

2 

+ 


NOTE: (- ) indicates thatthe actuai rate is iowerthan predicted; ( + ) indicates 
that the actuai rate is higherthan predicted. 


Other Patterns of Differences 

No individual state is an outlier for all 3 years of analysis for any one set of appli- 
cants (SSI, DI, or concurrent applicants). In some states, however, there appears to 
be a pattern in the differences between actual and predicted allowance rates, even 
though the differences are less than two standard deviations. These patterns emerge 
when examining states that differ from their predicted value by at least one stand- 
ard deviation. 

The states that have differences that are greater than one standard deviation in 
all 3 years of analysis for one or more sets of applicants are listed in the tabulation 
below. A positive sign means the actual rate is higher than the predicted rate and 
vice versa. For example, the actual SSI allowance rate for Colorado is consistently 
lower than the predicted rate. The difference is 5.5, 6.5, and 11.0 percentage points 
for 1997, 1998, and 1999, respectively. Only the last figure is greater than two 
standard deviations, yet the available data consistently overpredict the SSI allow- 
ance rate for Colorado. States that differ from the predicted value by more than one 
standard deviation for one set of applicants for all 3 years of analysis are as follows: 




DI 


Cuncurrent applicant:; 


Culuradij - 
Hawaii +.1- 


lovva + Col nr a do - 

North Carolina + Delavvare + 

Wyor'ring - Maryland - 

Utah - 


NUTE: (- ) indii;:at0;ithatthH actual rafe |;a luVvUrthan prodictHd; ( + ) indicato;; that the 
actual rate i:B higher than predicted. 


Discussion 

If all states were the same in terms of their population and economy, it might 
be appropriate to expect them to have allowance rates near the national allowance 
rate. In that case, a measure of the extent of inconsistency in the application of the 
national disability criteria would be the difference between state allowance rates 
and the national mean. 

Given economic and demographic differences among states, however, it is not ap- 
propriate to expect allowance rates to be the same. The difference between a state’s 
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actual and predicted allowance rates is a more appropriate measure of the extent 
to which the state might be applying national disability criteria differently than 
other states. Of course, this measure is dependent upon the quality of the available 
data as well as the choices made when constructing the regression equations. The 
measures are likely to capture the maximum difference that could be attributable 
to inconsistency since there are other aspects of the differences in caseloads that are 
not captured by the variables that were used. 

Comparisons between actual and predicted allowance rates are given for each 
state and year in Appendix C. The differences are presented visually in Charts 6, 
7, 8, and 9. The states are divided into categories, with darker shades representing 
categories with greater differences. Chart 6 shows the differences between allowance 
rates and the mean for DI. It shows a concentration of large differences in the 
South. By contrast, Chart 7 shows the differences between allowance rates and pre- 
dicted allowance rates. When accounting for economic and demographic differences 
by using predicted allowance rates, the South no longer exhibits a concentration of 
large differences. Similarly, Charts 8 and 9 show the same information for SSI. For 
both SSI and DI, there are fewer states with the darkest shade representing dif- 
ferences greater than 10 percentage points when comparing allowance rates with 
predicted allowance rates. For example, 15 states fall into this category in Chart 6, 
while only 2 remain in Chart 7. The remaining states correspond in large part to 
the states that were described as statistical outliers in the previous section. Nevada, 
Wyoming, and Hawaii also appear in the category representing the largest dif- 
ferences for either DI or SSI. 


Chart G: .Absolute differenue betweeri DI alluwariue rdtes and the mean, 1999| 
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Because only a few states have large differences, a more representative picture 
of the magnitude of state variation emerges by examining differences for a typical 
state. The best way to show such differences is with the mean of the absolute dif- 
ferences. A typical state’s DI allowance rate differs from the mean in either direc- 
tion by 6.7 percentage points on average. It differs from the predicted rate by less 
than half that amount, however, only 3.1 percentage points. The reductions in al- 
lowance rate differences are not as notable for SSI or for concurrent applicants. 
These differences, in percentage points, are shown in the tabulation below, and 
more information is given in Appendix B. 



DI 

SSI 

Concurrent applicants 

Difference from mean 

6.7 

5.6 

4,5 

Difference from predicted value 

3.1 

3.2 

3.0 


Conclusion 

A major concern regarding the quality of disability adjudication has been the con- 
sistency of decisions. While no two cases are identical, SSA seeks to ensure that cri- 
teria are applied consistently and that like cases will have the same outcome. This 
study has focused on a subset of that issue — the variation in allowance rates across 
states. The difference between a typical state’s allowance rate and its predicted al- 
lowance rate (for example, adjusted for economic, demographic, and health factors) 
is estimated to be about half the difference between a typical state’s allowance rate 
and the national mean. Nonetheless, differences still exist, and a few states have 
DI or SSI allowance rates that are consistently above or below their predicted rates. 
By focusing on areas of real rather than apparent inconsistency, SSA can more ef- 
fectively focus future examination of the issue of inconsistency. 
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TableA-1. 

Allowance rate rankings, by state, 

1997 (in percent) 


State 

Actual allowance rate Predicted allowance rate 



Di afJovsnce rates 


Lowest 

West Virginia 

29.1 


29.4 

Alabama 

32.2 


35.7 

Louisiana 

32.5 


27.3 

Texas 

32.9 


33.2 

Oklahoma 

33.2 


33.5 

Highest 

Maine 

51.9 


46.5 

Vermorl 

52.3 


45.4 

Minnesota 

55.0 


57.6 

South Dakota 

55.2 


49.7 

Iowa 

57.2 


50.8 



SSf afiowan ce rates 


Lowest 

Arkansas 

18.9 


24.0 

West Virginia 

18.9 


18.3 

Missouri 

21.4 


24.8 

Montana 

21.6 


22.4 

Alabama 

21.9 


19.7 

Highest 

Washington 

36.2 


33.5 

Massachusetts 

36.2 


33.6 

Delaware 

40.5 


35.5 

New Hampshire 

42.5 


40.5 

Minnesota 

43.1 


39.2 


Concutren t affovyonce rates 

Lowest 

West Virginia 

16.6 


19.5 

Alabama 

20.3 


17.6 

Oklahoma 

20.4 


21.7 

Arkansas 

20.5 


24.7 

New Mexico 

20.7 


24.9 

Highest 

Washington 

32.3 


30.9 

Nevada 

33.4 


32.4 

New Hampshire 

34.7 


36.8 

Delaware 

38.4 


32.9 

Minnesota 

38.7 


35.9 
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Table A-2. 

Allowance rate rankings, by state, 1998 (in percent) 


State 

Actual ailonA'ance rate Predicted allcwance rate 



Df allowance rates 


LOV'.'BSt 

Teiias 

32.6 


37. 7 

A 1 d tj arr'id 

32.7 


39.6 

Arkansas 

33.7 


33. 3 

Oklahorna 

35.1 


41.0 

Louisiana 

35.1 


34.1 

H ici h e it 

NeV'/ Hampshire 

56.4 


57.0 

Nevada 

56.9 


47.1 

Minnesota 

57.1 


58.3 

Vermont 

57.4 


54.0 

i o'wa 

63.3 


51.5 



SSI allovisn cerates 


LOVuBSt 

Arkansas 

21 .0 


23.4 

Alabama 

23.0 


26.4 

Mississippi 



23.1 

West Virginia 

23.4 


25.1 

Missouri 

24.7 


28.1 

Highest 

District of Columbia 

42.6 


45.5 

Delaware 

43.2 


40.4 

Nevada 

45.5 


37.0 

Minnesota 

47.5 


41.7 

New Hampshire 

49.0 


47.7 



Conaitret] t all owance rates 

Lu''/v'0 st 

Arkansas 

21 .1 


21.0 

A 1 a b arna 

21.4 


24.4 

f','1 0 nt;a n a 

21.6 


25.5 

West Virginia 

TT 7 


25.1 

Missouri 

23.7 


25.0 

Highest 

Arizona 

36.7 


33.9 

Delaware 

3 


34.5 

Minnesota 

39. y 


37.5 

Nev add 

40.5 


34.1 

New Ha trips! lire 

42.5 


41.0 
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Table A-3. 

Allowance rate rankings, by state, 1999 (in percent) 


State 

Actuai aliowance rate Predicted allowance rate 



Dt aftowan ce rates 


Lovvest 

TesKas 

31.5 


38.4 

Arkansas 

34 8 


34.5 

Louisiana 

35 3 


35.8 

West Virginia 

35.7 


35.5 

Aiabama 

36.0 


38.6 

Highest 

Nebraska 

53 1 


58.7 

Hawaii 

58 5 


54.4 

iowa 

58 6 


52,9 

New Hampshire 

59.3 


56.4 

Nevada 

61.5 


48.5 



SSf ajVovience rates 


Lowest 

Montana 

23.2 


30,7 

Arkansas 

23,5 


25,8 

Aiabama 

24,7 


25,3 

West Virginia 

25.3 


24,7 

Missouri 

25.4 


30.9 

Highest 

Minnesota 

46,1 


41.7 

Nevada 

46.7 


39.5 

District of Columbia 

48,1 


46.9 

Hawaii 

54 0 


43.3 

New Hampshire 

55.3 


50.1 



Concurrent atfo vsnce rates 

Lowest 

Montana 

20.9 


27.3 

Arkansas 

21.9 


24.7 

West Virginia 

21.9 


25.9 

Aiabama 

23.6 


23.6 

Tesras 

24.0 


28.4 

Highest 

Minnesota 

41.1 


37.0 

District of Colurrbia 

41.3 


35.3 

New Hampshire 

43.1 


39.8 

Hawaii 

44.2 


36.5 

Nevada 

45.7 


36.5 
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Appendix B: Technical Notes 

This appendix presents the results of the regression analysis and discusses topics 
relevant to their interpretation. Interpretation of the influences on allowance rates 
is aided by discussion of the influences on filing rates; thus a discussion of filing 
behavior and an empirical analysis of filing rates is presented first. The analysis 
of allowance rates follows. 

Filing Rates 

Interpretation of the equations in this paper is aided by two assumptions about 
individual choice and the nature of disability. First, according to standard economic 
theory, people choose rationally between alternatives. In this case, the relevant al- 
ternatives are seeking work and filing for disability. It follows that the decision of 
those at the margin is affected by the return to each choice, in this case the size 
of the disability payment and the attainable wage from employment. Economic indi- 
cators serve as a proxy for the attainable wage, in aggregate.'^*’ Second, the analysis 
assumes that disability status itself is not affected by economic conditions, at least 
in the short run. Poverty and unemployment may affect the onset of disability 
through nutrition, safety, and other influences; however, this presumably happens 
gradually. Taken together, these two points portray filing behavior as more respon- 
sive to economic conditions and disability itself as less responsive. Therefore, when 
analyzing allowance rates, the effect of changing economic conditions is largely 
through changes in filing behavior and, it follows, in the composition of the appli- 
cant pool. The composition of the applicant pool is hypothesized to be one of the de- 
termining factors for aggregate allowance rates. 

It follows that the interpretation of allowance rates rests in part on the interpre- 
tation of filing behavior. There is substantial empirical evidence that filing behavior 
changes in response to changing conditions. Leonard (1986) reviews the studies that 
examine whether changes in the DI benefit amounts affect the tendency to work. 
The consensus is that they do, although the magnitudes of the estimated effects 
vary widely. Conversely, various chapters in Rupp and Stapleton (1998) review and 
contribute to the literature on whether changes in the reward to work affect filing 
behavior. Again, the results point to substantial effects. 

The results of this paper agree with most previous studies. Table B-1 shows some 
simple evidence about the influences on filing rates. The regressions describe filing 
rates for DI and SSI and include concurrent applicants. All the independent vari- 
ables described in the text were made available for these regressions. Around 80 
percent of the variation can be described with just a few variables, although dif- 
ferent variables appear in the DI and SSI equations. Not surprisingly, the poverty 
rate appears only in the SSI equation since only that program has a means test. 
The DI equation uses the labor force participation rate. The negative sign is con- 
sistent with a discouraged worker effect; as labor force participation declines, DI fil- 
ings increase. Demographic variables that capture some behavioral differences 
across age and educational attainment categories are also used, as are the self-re- 
ported health and disability averages from the Current Population Survey. Self-re- 
ported disability is strongly correlated with filing for DI. The industry variables that 
are included are also intended to measure an aspect of health. They capture the per- 
centage of employment in various industries that have relatively high occupational 
injury and illness rates. 


i*’ Muller (1982) asserts that there is no additional relationship between aggregate economic 
indicators and individual outcomes beyond the incentives and constraints faced by the indi- 
vidual. The analysis uses economic indicators not to capture such an additional relationship but 
rather to proxy the composite of individual incentives in state-level equations. 
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Table B-1. 

Regression estimates forfiiing rates 




Dl 

SSI 

Percentage of workforce that is male 

-0.01 1 00 * 

-0.02222 * 


(0.004:39) 

Ml llll'-IMII'i 

pGruGfitaciG of workT’oruG uornplGtGd high school 

-0. 00646 * 


Meifian age of population 

ilJ.IJLIzdlJ) 

0. 01571 


La bo r f ore e p a rti c i pati o n rate 

n‘i 

-0.00598 


P overly ratG 

(0.00:31 4) 

II ii:-iii65 * 

Disposable per capita income 

-0. 00555 * 

i:o.oo274:i 

Percentage of emplo;i' merit in construction 

I'll 1111276') 
1.41154* 


Percentage of ernplot/rnentin agriculture 

(0.60388!) 

0.99811 * 

Percentage of ernplo''('rnent in three industries? 

0. 00532 * 

(0.271 96) 

Percentage who say their health is poor 

(0.001 85) 

0.0331 7 * 

0.06733 * 


(0.00995) 

(0.00641) 

PGreentagG v/ho say a disability pre\^erits work 

0. 023!3f:i " 


Intercept 

10.0067 7) 

1 . 22 6 7 cl ^ 

1.1 8277 * 


(0.49366) 

( 1.1.2 ijH2y;i 

R-sguare 

0.7811 

IJ.o4oo 

Root MSE 

0.07562 

0.08083 

NOTE: *= statistically significant at the 5 percent level 

. Blank cell = 

variable not included. 

a. Agriculture, construction, and rnan Ufa ctu ring. 




Allowance Rates 

Given these effects on filing rates, the pool of Dl and SSI applicants changes with 
the economy and with demographic and health trends. The regression coefficients 
in the allowance rate equations are interpreted in this light. A procyclical economic 
indicator, for example, would be expected to have a positive sign. If per capita in- 
come falls during a recession, one would expect more marginal applicants to file for 
benefits. With the applicant pool diluted by these marginal filers, one would expect 
the allowance rate to be lower. Similarly, employment in retail trade is sometimes 
a good procyclical indicator of the low-wage labor market, but that is not borne out 
in these data. Countercyclical indicators such as the unemployment rate and the 
poverty rate are expected to have a negative sign. 

The demographic variables have more straightforward interpretations. Disability 
is more prevalent at older ages and is associated with low educational achievement. 
The expected sign is thus positive for median age and negative for the percentage 
of the workforce that has completed high school. By contrast, there are no a priori 
expectations for the signs on the coefficients for percentage of the workforce that 
is male and percentage of applicants claiming a physical disability. 
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The remaining variables are related to health or occupational illness and injury. 
In general, one would expect health to be negatively associated with allowance 
rates. The variables representing employment in various industries capture employ- 
ment in industries with high risk; agriculture, construction, manufacturing, and 
transportation are the one-digit Standard Industrial Classification codes with the 
highest rates of occupational illness and injury. These variables and the rate of oc- 
cupational illness and injury itself are expected to have positive signs. 

Tables B-2 and B-3 show two sets of regressions for the allowance rate equations. 
They differ primarily in terms of conceptual approach. The preliminary results 
shown in Table B-2 represent specifications reflecting a priori ideas about what 
variables should be included. By contrast, the final specifications in Table B-3 were 
chosen because they are among those that produce a good fit with just a few explan- 
atory variables, within some limits. The fact that these two approaches produce 
quite similar results shows that the distinction between the two is not a crucial one. 
The regressions that are compatible with a priori ideas are close to the ones with 
a near-optimal fit. Similarly, the regressions with a near-optimal fit do not conflict 
with the a priori ideas. The results of the equations in Table B-3 were used for the 
analysis in the main text. 

There were several priori considerations in the variable selection for Table B-2. 
Variables were selected corresponding to the nature of the SSI and DI programs. 
The poverty rate was employed as a predictor for the SSI equation corresponding 
to the SSI means test, whereas the unemployment rate has a rough relation to the 
work history requirement for DI eligibility. 

Another consideration for Table B-2 was to exclude variables that contained pos- 
sible endogeneity. As demonstrated above, most of the variation in filing rates cor- 
responds to economic and demographic differences among states. However, it is pos- 
sible that filing rates also respond to state differences in program administration. 
For example, states with more allowances could inspire additional people to file for 
benefits. It is also possible that some predictor variables are coincidentally cor- 
related with adjudicative, administrative, or policy differences. Industry employment 
indicators, for example, could capture variations that correspond to such dif- 
ferences.il Because of this, the filing rate was excluded, and industry variables were 
included only in aggregated form in Table B-2. 


iiVariables indicating differences in state SSI supplements also fall into this category because 
state supplements are geographically concentrated. 
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Table B-2. 

Preliminarv regression estimates for ailowance rates 


Dl 

SSI 

Concurrent 

F'GrcyntdL^lG ijf filiriL^l;:; thdt arG p^■f/sical (nut rnuntal) 

-0.89159^ 

-0.69708 " 

-0.57537 " 


(0.1 6965) 

(0.09448) 

(0. 0041 1 ) 

Percentage of MvortTorce carnpleted high school 

0.28n5!;i * 

-0.25564 

-0. 24502 * 


(0.12211) 

(0.1 3274) 

(0.1 09 04) 

Percentage of worWorce that is rrrale 

-0.00952 

0.53465 * 

0,43943 * 


ill VHhl-llli 

ill ..■'f-i:-iiiii'i 

rn 21 561 1 

Median age of population 

t.3t3U7" 

0.1 921 4 

0.58 091 


(0.50479) 

(0.4461 3) 

(0.37650) 

UriGmpIci'y'mGnt ratG 

-t.73610* 


-1,14526 * 


(0.494SI9) 


(0.406136) 

Povertv rate 


-0,79701:1 * 

IJ, 53526 * 



rn :’4f-i73'i 

1 : 0 . 2157 : 3 ,) 

Dispccsable per capita income 

0.59555 

0,83126 ’■ 

0,34152 


(0.21620) 

(0.225[l7;i 

1 : 0 . 11371 5) 

Percentage of ernplcf;,' merit in retail trade 

9a00t37 

1 052.944 * 

6135.3652 * 


(383.051) 

(353.679) 

(294.989) 

Percentage of ermplcfi,' merit in four industries^ 

-1 65705 * 

-1.81 342 * 

-2.55525 * 


(0.64320) 

(0.621:128) 

(0.5:3724) 

Percentage of ernpl 1 : 1 ,' merit in four industries squared 

0.02456 

0.03271 * 

0,04837 * 


(0.01409) 

(0.01 389) 

(0.01 1 62) 

Nonfatal occupational iniruty and Illness rate 

1.70638^ 

-0.27725 

0,17414 


(0.48998) 

(0.45141) 

(0.37774) 

Percentage of workers vdth health insurance 

-0.07393 

-0.58360 ^ 

-0,52298 * 


(0.14250) 

(0.1 4502) 

(0.11 904) 

Year is 1 997 

-1.15364 

- 2 . 22 : 333 * 

- 2,21 296 * 


(1.05677;) 

(0.97163) 

(0. 82 2 36) 

Year is 1 99:3 

-1.15364 

1.24468 

-0,231 65 


(1 05677) 

rn 1-198521 


Intercept 

59.50867 

11 2.261 3" 

114.1 173 - 


(37,3423) 

(39.4009) 

(3 3, 6 7 54) 

R-squar'G 

0.6395 

0.6435 

0.61 96 

Root MSE 

4 71236 

4 27906 

3.52434 


NOTE: *= stiatisfically :E;ignifjcant atthe 5 percent le(''el. Blank cell = variable mat included, 
a. Agriculture, coneriruction, rnamufacturing, and transportation. 
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Table B-3. 

Final regression estimates for allowance rates 


Dl 

SSI 

Concurrent 

Filing rate (percent) 

7.39230 

-18.6228 * 

-0,02463 


(6,45851) 

(4.91978) 

(4.15680) 

Percentage of filings that are physical (not mental) 

-1.20631 * 

-0.81912* 

-0.72378 * 


(0.14799) 

(0.08777) 

(0. 09362) 

Percentage of workforce completed high school 

-0.29030 * 

-0,48208 * 

-0.3401 4 * 


(0.14482) 

(0.12571) 

(0.11592) 

Percentage of workforce that is male 

0.47068 * 

0.61 456 * 

0.40772 


(0.23106) 

(0.23956) 

(0. 22441) 

Median age of population 

1.29464 * 

0.55066 * 

0.81724 * 


(0.47063) 

(0.41318) 

(0. 35558) 

Unemployment rate 


-1,31 473 * 

-1.87899 * 



(0.48700) 

(0. 42773) 

Poverty rate 

-0.86872 * 


-0.52263 * 


(0.19953) 


(0. 20810) 

Disposable per capita income 

0.44462 * 

0,91 493 * 



(0.2031 8) 

(0.15657) 


Percentage of employment in retail trade 


624.32458 

1 80.07423 



(330.261) 

(264.372) 

Percentage of employment in agriculture 

1 22.2299 * 


-86.0791 * 


(1 9.2863) 


(25.5015) 

Percentage of employment in manufacturing 



-82.0571 * 
(22.2779) 

Percentage of employment in three industries^ 


-2,4591 4 * 
(0.45926) 


Percentage of employment in three industries squared 


0,05121 * 
(0.01190) 


Percentage of employment infourindustries^ 

-1,90453 * 


-3,1 2508 * 


(0.58265) 


(0. 43983) 

Percentage of employment in four industries squared 

0.02589 * 


0.07648 * 


(0.01291) 


(0. 01091) 

Nonfatal occupational injury and illness rate 

1.1 9549 * 




(0.42092) 



Percentage of workers with health insurance 


-0,55047 * 

-0,4781 4 * 



(0.13026) 

(0.11729) 

Year is 1997 

-2,61184* 

-1,62384 

2,08065 * 


(0.77473) 

(0.90238) 

(0. 65209) 

Year is 1998 


-1,61 386 * 
(0.81459) 


Intercept 

1 20.7340 * 

1 26,0639 * 

1 50.8526 * 


(28.6846) 

(32.7617) 

(29.9893) 

R-square 

0.7213 

0.7069 

0.6457 

Root MSE 

4.1 2922 

3.90767 

3.40142 

NOTE: *= statistically significant at the 5 percent level. 

Blank cell = variable not included. 


a. Agriculture, construction, and manufacturing. 




b. Aqriculture, construction, manufacturing, and transportation. 




The variables in Table B-3, by contrast, were selected with less regard for these 
issues. These equations were selected on the basis that they explain a large amount 
of the variation with relatively few variables. Variables were generally excluded if 
they did not contribute to the overall fit. The selection does not represent a complete 
disregard for endogeneity issues, however. The variables that are most likely to be 
endogenous have been excluded. For example, the average levels of self-reported 
health and disability were categorically excluded from these equations. The evidence 
indicates that the remaining variables are primarily exogenous but could be con- 
taminated by some endogeneity. 
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The relevance of this issue is limited by the size of the differences between the 
two sets of equations. Given that the results are similar, including a few potentially 
marginally endogenous variables cannot undermine the results significantly. The re- 
sults are similar in several ways. The signs and magnitudes of the coefficients that 
are included in both sets of equations are similar, with only one exception for both 
the sign (percentage completing high school) and the magnitude (percentage of em- 
ployment in retail trade) in three equations. Also, the explained portion of the vari- 
ation is similar, and the two sets of equations produce similar sets of outliers. The 
rank order correlations of the regression residuals are 0.83, 0.91, and 0.94 for DI, 
SSI, and concurrent applicants, respectively. 

The outliers from the regressions in Table B-2 are shown in Charts 11 and 13. 
(To facilitate comparison, Charts 6 and 8 are repeated here as Charts 10 and 12.) 
In some cases, the two sets of equations produce different outliers. Thus, the results 
for any one particular state depend on the choice of specification; however, the over- 
all results are independent of the choice of specification. 


[Chart 1LI: Absolute difference between DI allowance rates and the mean, lnW 



C hart 11: .Absolute ditfprencp between DI allnwancc rates and predicted values, IHH'H 
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Precentage-point difference 

^ Greater than 10 (8) 

05 to 10 (16) 

□ Less than 5 (27) 


Chart 12: Absolute difference between SSI allowance rates and the mean, 1999! 


I Chart 1 3: Absolute difference between SSI allowance rates and predicted values, 1 999] 



The signs in Tables B-2 and B-3 are generally as expected. The coefficient on the 
percentage of filings that are physical is negative, indicating that physical claims 
have a lower allowance rate than mental claims. States with more males in the 
workforce and a higher median age have higher allowance rates. The coefficients for 
cyclical and health indicators have the signs discussed above. The coefficients for 
filing rates are negative but generally not statistically significant. It is not essential 
to include filing rates in the equation when the economic and health variables that 
are highly correlated with filing rates are included. Filing rates are included in 
Table B-3 because many readers may expect to see this effect. 

Some other potential weaknesses of these equations should also be mentioned. 
The inclusion of filing rates illustrates that multicollinearity is present in these 
equations. Multicollinearity is a general problem not isolated to this variable. All 
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the variables are related to deprivation of either health or income, and health and 
income are also correlated. Thus, the accuracy of the standard errors and tests of 
significance is affected. The worst cases of multicollinearity have been removed. For 
example, self-reported disability has a correlation with the DI filing rate of around 
0.8 and is thus excluded from the DI allowance rate equations. 

The predictive value of the equations is not affected, however. The predictions are 
the product of the data and the regression coefficients summed for each observation. 
Table B-4 shows the quantile distributions of the difference between actual allow- 
ance rates and the predictions (based on Table B-3), as well as the distribution of 
the differences from the mean. It shows that the variation in allowance rates by 
states is lower when accounting for the variation due to economic and demographic 
factors. 


Table B-4. 

Distribution of differences from tbe mean and differences from predicted values, 1999 
(percent aye points) 



DI 


SSI 

Diffeience 
from mean 

DlffetHni.H 

from predicted 
value 

Difference 
frorn nnean 

Difference 
from predicted 
value 

Maximum 

14 4 

13.0 

20,6 

10 7 

95th percentile 

11.5 

7,4 

13.5 

8,1 

9[thi percentile 

1 0,8 

5,2 

10.7 

5,2 

75thi percentile 

7,6 

3.1 

3.8 

2,7 

Median 

0 

-0.1 

-1.3 

Cl 2 

25th percentile 

-6 0 

-1.9 

-5.4 

-2 4 

1 fflh percentile 

-11 0 

-3.9 

-7.4 

-5 1 

5th percentile 

-11,8 

-6.6 

-1 0. 0 

-7.6 

MinirnurTi 

-15 6 

-10.2 

-11.5 

-1 0 7 

Mean 

n 

0.2 

0 

I] 

Mean uf absulute value 

6.7 

3.1 

5. 6 

3.2 

Standard deviation 

7.9 

4.2 

7. 3 

4.2 


The figures give a sense of how much lower the variation is than when using the 
mean as a basis for comparison. The differences from the predicted rates have a 
smaller range and a more compressed distribution. At any point in the distribution 
(the 5* percentile, for example), the differences between allowance rates and pre- 
dicted rates are smaller than the differences between allowance rates and the mean. 
This is a measure of the composite predictive power of the independent variables. 
Smaller average differences and a smaller variability of differences result from tak- 
ing the independent variables into account. This result is robust with respect to 
choice of specification and the potential problems mentioned above. 

It is also possible that using aggregate state-level data rather than individual- 
level data will introduce a bias in the estimates presented in this paper (see Robin- 
son 1950 and Heckman 2001). Individuals within a state make the decision to apply 
for disability benefits, and individual adjudicators make a decision to award dis- 
ability benefits. There is considerable within-state heterogeneity in economic and 
demographic factors. Aggregate-level data ignore this heterogeneity; thus the esti- 
mates presented in this paper may over — or underestimate the degree to which the 
variation is attributable to differences in environmental factors as opposed to the 
application of the SSA disability standard. Individual-level data may be examined 
in future work on this topic. 
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Appendix Table C-1. 

Actual and predicted allowance rates for SSI, Dl, and concurrent applicants, by state, 1997-1999 


SSI allcwance rate 


Dl allowance rate 

Concurrent allowance rate 




Deviation 



Deviation 



Deviation 




from 



from 



from 




predicted 



predicted 



predicted 


Actual 

Predicted 

(percent- 

Actual 

Predicted 

(Percent- 

Actual 

Predicted 

(percent- 

State and year 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

Alabama 










1997 

21.9 

19.7 

2.2 

32.2 

35.7 

-3.5 

20.3 

17.6 

2.6 

1998 

23.0 

26.4 

-3.5 

32.7 

39.6 

-6.8 

21.4 

24.4 

-3.0 

1999 

24.7 

25.3 

-0.5 

36.0 

38.6 

-2.6 

23.6 

23.6 

-0.1 

Alaska 










1997 

36.0 

30.5 

5.5 

45.7 

45.4 

0.3 

30.5 

27.2 

3.2 

1998 

41.7 

39.8 

1.9 

48.7 

51.0 

-2.3 

34.2 

34.6 

-0.4 

1999 

39.7 

38.7 

1.0 

50.1 

49.2 

0.9 

33.7 

34.1 

-0.4 

Arizona 










1997 

34.0 

33.7 

0.3 

43 9 

39.9 

3 9 

30 3 

30.8 

-0.5 

1998 

40.4 

37.7 

2.7 

50.8 

45.4 

5.4 

36.7 

33.9 

2.9 

1999 

43.7 

35.6 

8.1 

54.9 

46.6 

8.3 

39.1 

34.1 

4.9 

Arkansas 










1997 

18.9 

24.0 

-5.1 

35.4 

29.4 

6.0 

20.5 

24.7 

-4.3 

1998 

21.0 

23.4 

-2.4 

33 7 

33.3 

0 4 

21 1 

21.0 

0.1 

1999 

23.5 

25.8 

-2.3 

34.8 

34.5 

0.3 

21.9 

24.7 

-2.8 

Caiifornia 










1997 

28.1 

30.2 

-2.1 

40.3 

42.4 

-2.1 

26.5 

23.4 

3.0 

1998 

38.8 

30.9 

7.9 

45.3 

46.0 

-0.7 

30.2 

27.0 

3.2 

1999 

39.0 

32.6 

6.4 

47.9 

47.1 

0.8 

32.9 

28.2 

4.7 

Coiorado 










1997 

26.3 

31.9 

-5.5 

39.6 

42.8 

-3.2 

24.4 

28.9 

-4.5 

1998 

27.2 

33.7 

-6.5 

39.2 

45.6 

-6.4 

24.1 

28.8 

-4.7 

1999 

28.1 

38.7 

-11.0 

39.4 

45.5 

-6.2 

25.5 

31.2 

-5.8 

Conneclicii 










1997 

26.4 

30.1 

-3.8 

48.7 

50.6 

-1.8 

24.6 

27.0 

-2.4 

1998 

31.7 

39.5 

-7.8 

53.7 

55.3 

-1.6 

30.2 

35.2 

-5.0 

1999 

35.0 

40.1 

-5.1 

55.9 

56.2 

-0.3 

35.2 

36.1 

-0.9 

Deiaware 










1997 

40.5 

35.5 

5.0 

51.7 

49.5 

2.2 

38.4 

32.9 

5.5 

1998 

43.2 

40.4 

2.8 

53.7 

47.3 

6.4 

39.3 

34.5 

4.7 

1999 

45.4 

43.6 

1.8 

54.1 

49.6 

4.5 

41.0 

32.4 

8.6 

District of 










Columbia 










1997 

34.8 

39.5 

-4.6 

48.9 

50.6 

-1.7 

30.3 

33.7 

-3.4 

1998 

42.6 

45.5 

-2.9 

54.7 

54.8 

-0.1 

35.0 

35.5 

-0.5 

1999 

48.1 

46.9 

1.3 

55 5 

55.5 

0 0 

41 3 

35.3 

5.9 


Conti nuec 
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Appendix Table C-1. 

Continu ed 


£; 

1 | dllLfvVdriCe. tdte 


Jl dlluWdriCe rate 

iJoni urient allowance rate 




Deviaticin 



Deviation 



Deviation 




irorn 



from 



frorn 




predicted 



predicted 



predicted 


Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

State and yedr 

(peri, erit) 

(percent) 

age puinte) 

(percent] 

(percent) 

age points) 

ijjercerit) 

(percerity 

age puinte) 

Florida 










1 9 '37 

30 7 

23.6 

1 

39 4 

38.4 

0.9 

23.0 

26 1 

l.'d 

1998 

37 1 

Jl .6 

5.4 

39 5 

41 0 

-1.5 

30.5 

23 3 

2.31 

1 9 19 Id 

3r3 0 

32,6 

4 

40 9 

41 6 

-0 6 

31.2 

.31 1 

LI. 2 

Georgia 










1997 

27 4 

24,7 

7 

.34 7 

34 0 

0 7 

23.8 

22.5 

1.4 

1993 

23 3 

23,1 

0.3 

35 5 

37.3 

-1 8 

24,6 

24 2 

0.3 

1999 

91. Q 

23,2 

£i 

36 7 

37.5 

-0 8 

26.5 

25.7 

0.7 

Ha'.vaii 










1997 

27.0 

31.5 

-4 5 

45 1 

47 4 

-2.3 

22.3 

2'd. 3 

■7.5 

1993 

42.4 

36.1 

6.3 

53 0 

50.0 

3.0 

32.6 

2'd. 3 

2.3 

1999 

54.0 

43.3 

1 0. 7 

58.5 

54 4 

4.0 

44.2 

3 6. 5 

7.7 

Idaho 










1997 

31.6 

30.0 

6 

41.3 

439 

-2.6 

26.1 

2'd. 1 

■31.0 

1993 

35.8 

36.5 

-0.7 

46.5 

48.0 

-1 .5 

33.0 

31.3 

1.3 

1999 

36.6 

35.4 

I 3 

50.8 

46 1 

4.7 

33.7 

32. 0 

1.7 

lllincils 










1997 

30.0 

23.4 

6 

44 7 

432 

1 .5 

29.5 

24.4 

5.1 

1993 

34 4 

34.1 

0.3 

46 6 

47.3 

-0.7 

30.6 

23. 3 

2.31 

1999 

32.6 

35.2 

-2 5 

47 1 

46.7 

0 4 

30.7 

29 4 

1.2 

Indiana 










1997 

29.6 

31.1 

-I 5 

41.7 

428 

-1 .2 

27.3 

27. 9 

-0.6 

1993 

34 0 

36.3 

-2 9 

44 9 

437 

1 .3 

31.9 

34 6 

■2.7 

1999 

33 4 

35.3 

-2 4 

43 5 

45.3 

-1 9 

29.4 

32.5 

-3.0 

lov'/a 










1997 

35 5 

34.4 

1 

57 2 

50.8 

6 4 

31.7 

31 1 

0.6 

1993 

39 0 

37 3 

2 

63 3 

51 5 

11.8 

34.7 

52 1 

2.7 

1 9 'd 'd 

36 1 

36.7 

-0.5 

58.6 

52 9 

5 8 

31.1 

32 4 

-1.31 

KarvEas 










1 9 'd 7 

23 2 

23.3 

-5.6 

44 2 

48 4 

-4.2 

20.7 

25 0 

-4.31 

1993 

30 7 

30.2 

0,5 

53 5 

48 2 

5.3 

26.0 

26 0 

0.3 

1999 

32 2 

34.5 

-2 2 

43.9 

49.7 

-0.8 

26.5 

30.7 

-4.2 

Kentu cky' 










1997 

27.4 

23.5 

-1.1 

36.3 

33.5 

-2 2 

24.2 

25.6 

-1.4 

1993 

32 3 

33.1 

-0,7 

42 4 

424 

0.0 

20.2 

30 0 

-0.3 

1 9 'd 'd 

29 3 

31.0 

-18 

37 9 

41.3 

-3.3 

2.5.4 

31 6 

-0.2 


C nntiri ijed 
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Appendix Table C-1. 

ContiniJ ed 



yi aili^yance rate 


Dl ailowance rate 

Co n 

urrent allny 

anre rate 




Deviation 



C'eviatiori 



De', nation 




from 



from 



from 




predicted 



predicted 



predicted 


“Ctijal 

Predicted 

(percent- 

Actual 

Predicted 

(petcent- 

•Actual 

Predicted 

(percent- 

otate and year 

( percent: 

(perr ent) 

age points) 

(percent) 

(percent) 

age points) 

(percent) 

(perceri :i 

age pnints:i 

Louisiana 










1 997 

22.0 

22 3 

-0.3 

32 5 

27 3 

5 2 

22.6 

20.0 

2.6 

1 9 9 El 

24 7 

26 7 

-2.0 

35.1 

34.1 

1.0 

24 6 

24 1 

0 5 

1 999 

27 4 

29 7 

-2.3 

35 3 

35.8 

-0.6 

26 1 

27 2 

-1 0 

M aino 










1 997 

33.7 

332 

0 5 

51 9 

46.5 

5.4 

32 0 

32.1 

-0.1 

1 99£i 

35,0 

38.8 

-3.8 

51.4 

50.9 

0.5 

31.0 

33,3 

-2.:3 

1 999 

33.7 

36 7 

-31 

51 8 

51.1 

0.7 

30 4 

33. 3 

-2.9 

M atyland 










1 997 

28,2 

29.4 

-1.3 

40.0 

46.5 

-6.4 

24,3 

28,7 

-4,4 

199S 

30,3 

35.0 

-4.7 

43.3 

49.0 

-5.7 

26,5 

33,4 

-0,9 

1 999 

31 2 

33.5 


45,3 

48.5 

-3 2 

275 

33.7 

-6.2 

M assaohusetts 










1997 

36.2 

33.6 

2.6 

51 2 

48.2 

3.0 

31.2 

32.8 

-1.6 

1 998 

41,9 

3B,6 

5.3 

55,9 

51.2 

4.7 

34,3 

34,3 

0,0 

1 999 

40,4 

39,2 

1,2 

57.9 

54.7 

3.2 

34,7 

37,2 

-2,6 

Michigan 










1997 

30,4 

23,3 

2,1 

40.5 

44.3 

-3.3 

29,0 

27,3 

1,7 

1998 

31,7 

30.8 

0,9 

40,2 

46.3 

-6.1 

2EI.4 

30,3 

-1,3 

1999 

31,9 

32.5 

-0,6 

43.4 

47.3 

-3.9 

30,3 

30,9 

-0,6 

Minnesota 










1 997 

43,1 

392 

3 9 

55.0 

57.6 

-2.6 

33 7 

35.9 

2.3 

1998 

47,5 

41.7 

5,8 

57.1 

58.8 

-1 .3 

39.9 

37.5 

2.3 

1999 

46,1 

41.7 

4.5 

57.9 

58.4 

-0.5 

41.1 

37.0 

4.1 

Mississippi 










1 997 

22.5 

16.4 

6.1 

37 2 

30.0 

7.2 

23.0 

18.7 

4.3 

1998 

23.1 

23.1 

0.0 

38.2 

39.5 

-1.3 

25.2 

23.0 

2.2 

1999 

23.1 

20.1 

8.1 

41.1 

38.0 

3.1 

27.6 

21.9 

5.7 

M i ss.ou 










1997 

21.4 

24.8 

-3.3 

41.8 

40.7 

1.1 

21.0 

24.0 

-3.0 

1 998 

24.7 

23.1 

-3.4 

45.9 

44.2 

1.7 

23.7 

25.0 

-1.3 

1999 

25.4 

30.9 

-5.4 

49.3 

45.7 

3.6 

25.5 

27.5 

-2.0 

M untana 










1997 

21.0 

22.4 

-0.3 

39.1 

38.5 

0.6 

21.7 

21.1 

0.6 

1998 

25.0 

27.3 

-2.3 

39.5 

42.6 

-3.0 

21.6 

25.5 

-3.0 

1999 

23.2 

30.7 

-7.5 

39.4 

43.1 

-3.7 

20.9 

27.3 

-6.3 


Ccintinijpc 
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Appendix Table C-1. 

Continued 


SSI allowance rate 


Dl allowance rate 

Concurrent allowance rate 




Deviation 



Deviation 



Deviation 




from 



from 



from 




predicted 



predicted 



predicted 


Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

State and year 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

Nebraska 










1997 

28 2 

31.5 

-3.3 

50.5 

53.7 

-3 2 

23.8 

27 1 

-3.3 

1998 

32 4 

30.7 

1.7 

55.3 

53,0 

2,2 

25.9 

27.4 

-1,6 

1999 

37.7 

36.6 

1.1 

58.1 

50.7 

7.4 

29.7 

28.7 

1.0 

Nevada 










1997 

35.2 

33.9 

1.3 

48.3 

48.3 

0.0 

33.4 

32.4 

1.1 

1998 

45.5 

37.0 

8.5 

56.9 

47,1 

9.8 

40.5 

34.1 

6,4 

1999 

46.7 

39.5 

7.2 

61.5 

48.5 

13.0 

45.7 

36 5 

9.1 

New Hampshire 










1997 

42 5 

40.5 

2.0 

47.7 

52.0 

-4 2 

34.6 

36 8 

-2.1 

1998 

49.0 

47.7 

1.3 

56.4 

57,0 

-0 5 

42.5 

41 0 

1.5 

1999 

55,3 

50.1 

5,2 

59.3 

56.4 

2.9 

43.1 

39.8 

3,3 

New Jersey 










1997 

33.2 

35.9 

-2.7 

49.1 

50.1 

-1,0 

31.1 

30,5 

0.6 

1998 

39.0 

38.7 

0.3 

50,6 

51,9 

-1,2 

33.7 

32,9 

0,8 

1999 

40.0 

37.3 

2,7 

54.6 

52,2 

2,4 

37.0 

32,7 

4,3 

New Mexico 










1997 

24 2 

25.7 

-1.5 

38.2 

38.7 

-0 6 

20.7 

24 9 

-4.2 

1998 

29 7 

27.8 

1.9 

43.6 

39.2 

4 4 

25.4 

26 5 

-1.0 

1999 

30.2 

33.6 

-3.4 

42.5 

40,3 

2.2 

26.7 

31,0 

-4,3 

New York 










1997 

30.1 

31.7 

-1.5 

42.7 

39.4 

3.3 

27.7 

26.9 

0.9 

1998 

32,5 

34.2 

-1.7 

43.0 

42,2 

0.9 

27.5 

30.3 

-2.8 

1999 

34,0 

36.2 

-2.2 

44.9 

42,7 

2.2 

28.7 

31.4 

-2,7 

North Carolina 










1997 

34 0 

29.3 

4.7 

46.1 

38.3 

79 

29-9 

26 7 

3.2 

1998 

36,9 

31.5 

5,4 

45.8 

41.0 

48 

30.3 

27 4 

2.9 

1999 

36.7 

33.7 

3,0 

44.5 

40,3 

4.2 

31 .1 

29.5 

1,5 

North Dakota 










1997 

34.1 

31.4 

2.7 

40.9 

48.8 

0.1 

27.7 

29,3 

-1.5 

1998 

33.2 

33.1 

0.2 

45,7 

49.8 

-4,2 

30.8 

27.9 

2.9 

1999 

32.8 

30.1 

2.7 

48,1 

50,4 

-2,2 

31.0 

29.6 

1,5 

Ohio 










1997 

30.1 

29.5 

0.7 

44,2 

45,5 

-1,3 

29.3 

24,9 

4.4 

1998 

31 5 

33.8 

-2.4 

44.5 

48.8 

-4.3 

30.8 

27 9 

2.9 

1999 

30.4 

34.7 

-4.3 

42.8 

49.5 

-6 6 

29.0 

29 1 

0.0 


Continued 




64 


Appendix Table C-1. 

Continued 


8; 

81 allw/ance rate 


Jl allowance rate 

Concurrent allow^nre r:ate 




Deviation 



Deviation 



Deviation 




frorn 



from 



from 




predicted 



predicted 



piedicted 


Aitual 

PiediQted 

(perc ent- 

Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

State and year 

(oercent) 

(nefcent) 

age points) 

(percent' 

(pe rcent) 

age points) 

(pen; ent) 

(peicent) 

age points) 

C'MahorTia 










1997 

2 8 4 

2 0 

10.5 

33.2 

33.5 

-0.4 

20 4 

21 7 

-1.3 

1998 

27 9 

23 4 

-10.5 

351 

41 .0 

-6.0 

25 1 

24 8 

0.4 

1999 

30 7 

30 2 

Cl 5 

36.1 

41.8 

-5.8 

26 9 

28 3 

■1.4 

C'legon 










1997 

29.0 

31 2 

-2.1 

451 

43.9 

1.2 

25.5 

26.8 

■1.3 

1998 

32.5 

33 9 

-1 4 

47 9 

44.3 

3.5 

26.2 

28.4 

■2.2 

1999 

35 4 

34 8 

0 7 

50.9 

45.6 

5.2 

32.0 

28.1 

3.8 

Penni-ry Ivanna 










1997 

26.0 

24 5 

1 6 

38.6 

40.7 

-2.1 

24.6 

24 6 

0.0 

1 998 

23.9 

30 4 

-1.5 

41 5 

44.8 

-3.3 

26.5 

28.0 

-1.5 

1 999 

30.5 

30 4 

0.1 

46 5 

46 4 

O.l 

29.5 

28.6 

0.9 

Rhode Island 










1997 

33.6 

31.5 

2.1 

481 

49.8 

-1.7 

29.2 

29.7 

■0.4 

1998 

41.6 

33.6 

7.9 

51 4 

49.5 

2.10 

32.0 

30.5 

1 .5 

1999 

41.9 

40 4 

1.5 

57 1 

59.0 

-1.9 

36.8 

37.6 

-0.3 

South Carolina 










1997 

29.9 

29.3 

0.7 

39.3 

39 8 

-10.5 

28.9 

25.2 

3.6 

1998 

33.1 

33.6 

-0 5 

41 6 

42 4 

-0.9 

30.8 

27.0 

3.7 

1999 

33.4 

33.2 

0.2 

41 6 

43.2 

-1.6 

30.3 

28.8 

1.5 

South Dakota 










1997 

27 5 

20 8 

6 6 

55 2 

49.7 

5.5 

26 4 

23.8 

2.6 

1998 

32.9 

29 7 

3.2 

54.3 

52.4 

1.9 

34 9 

27.9 

7.0 

1999 

27 4 

23 6 

3.8 

490 

50.3 

-1.2 

27 5 

26.0 

1.5 

Tennes^iee 










1997 

26 7 

27 6 

-0 9 

374 

41.3 

-3.9 

24 9 

23.2 

1.7 

1998 

23 8 

32 3 

-4 0 

39.2 

43.0 

-3.8 

27 fi 

2S 1 

-1.2 

1999 

23 6 

30 9 

-2.3 

38.8 

42.5 

-3.7 

27 0 

28 7 

-1.7 

Tejoae 










1997 

25 0 

26 7 

-1.7 

32.9 

33.2 

-0.3 

2 '3 3 

22 5 

0.8 

1998 

23 7 

32 0 

_r) n 

32.6 

87 7 

-5.1 

25 2 

27 5 

-2.4 

1999 

27 3 

32.5 

-5 2 

31.5 

38 4 

-6.9 

24.0 

25.4 

-4.3 

iJtah 










1997 

34.0 

34.4 

-0.5 

42.2 

42.5 

-0.3 

27 7 

31.5 

-3.13 

1998 

36 1 

33 0 

-1.9 

43.5 

45.5 

-2.0 

28 8 

34 n 

-5.1 

1999 

34 9 

35 8 

-0.9 

41 7 

43.4 

-1.7 

27 4 

31 1 

-3.7 


Continued 
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Appendix Table C-1. 

Continued 


SS 

i allowance rate 


Dl allowance rate 

Concurrent allowance rate 




Deviatbn 



Deviation 



Deviation 




from 



from 



from 




predicted 



predicted 



predicted 


Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

Actual 

Predicted 

(percent- 

State and year 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

(percent) 

(percent) 

age points) 

Vermont 










1997 

34.1 

33.7 

0.4 

52.3 

45.4 

6.9 

30 8 

28.7 

2 1 

1998 

39.7 

40.4 

- 0.7 

57.4 

54.0 

3.4 

34.5 

33.5 

1.0 

1999 

38.5 

37.0 

1.5 

56.6 

51.4 

5.2 

35.1 

35.7 

- 0.6 

Virginia 










1997 

33.0 

34.7 

- 1.7 

42.3 

45.8 

- 3.5 

29.2 

27.8 

1.3 

1998 

36.6 

40.3 

-a 7 

42.8 

48.1 

- 5.3 

30.0 

32.7 

- 2.7 

1999 

37.0 

40.3 

- 3.3 

45.5 

47.4 

- 1.8 

32.1 

31.9 

0.2 

Washington 










1997 

36.2 

33.5 

26 

47.9 

48.7 

- 0.8 

32.3 

30.9 

1.4 

1998 

38.6 

32.4 

&2 

51.7 

50.9 

0.8 

33.2 

29.7 

3.5 

1999 

36.6 

35.7 

ag 

49.9 

50.4 

- 0.5 

32.0 

31.4 

0.6 

West Virginia 










1997 

18.9 

18.3 

0.6 

29.1 

29.4 

- 0.3 

16.6 

19.5 

- 2.9 

1998 

23.4 

25.1 

- 1.7 

35.1 

37.7 

- 2.6 

22.7 

25.1 

- 2.4 

1999 

25.3 

24.7 

0.6 

35.7 

35.5 

0.1 

21.9 

25.9 

- 4.0 

Wisconsin 










1997 

28.3 

29.8 

- 1.6 

49.9 

49.8 

0.0 

29.9 

27.6 

2.3 

1998 

29.3 

35.6 

- 6.3 

51.4 

49.7 

1.7 

28.9 

31.2 

- 2.3 

1999 

29.1 

37.2 

- 8.1 

49.9 

50.0 

- 0.1 

28.9 

32.4 

- 3.5 

Wyoming 










1997 

24.7 

31.3 

- 6.6 

37.6 

45.0 

- 7.4 

25.5 

25.1 

0.4 

1998 

31.1 

35.9 

- 4.8 

41.5 

50.3 

- 8.7 

26.6 

29.4 

- 2.7 

1999 

32.9 

36.3 

- 3.3 

41.4 

51.6 

- 10.0 

26.0 

30.0 

- 4.0 
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[Questions submitted by Mr. Matsui to Mr. Gerry, and his re- 
sponses follow:] 

Social Security Administration 
Baltimore, Maryland 21235 
July 24, 2002 

The Honorable Robert Matsui 
Ranking Member 
Subcommittee on Social Security 
Committee on Ways and Means 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Matsui: 

This is in response to your letter of June 27, 2002, which transmitted questions 
for the record from the June 11, 2002, hearing on the Social Security Disability Pro- 
gram’s Challenges and Opportunities. Enclosed you will find the answer to your spe- 
cific questions. 

I hope this information is helpful. If I may be of further assistance, please do not 
hesitate to contact me. 

1. What precisely are the consequences of filing a new application for 
benefits rather than appealing a denial — in terms of eligihility for past due 
benefits, maintaining insured status for Disability Insurance Benefits, and 
avoiding a denial on the second claim as a result of res judicata? 

Answer: 

The immediate consequence of filing a new application rather than appealing an 
unfavorable decision is the possible loss of past due benefits. A successful appeal 
would permit payment of retroactive benefits up to 12 months from the initial date 
of filing (starting with the date all eligibility factors are met). Conversely, a favor- 
able determination on a subsequent application would have a maximum retro- 
activity to 12 months from the date the new claim is filed. Therefore, filing a new 
application instead of filing an appeal could reduce the amount of retroactive bene- 
fits payable. It is also possible for a person’s insured status to expire between the 
retroactive period for the initial claim and the retroactive period for the new subse- 
quent claim. Such cases could result in the person’s new claim being denied for lack 
of insured status, while benefits would be payable upon a successful appeal of a 
medical denial. 

There is no retroactivity for title XVI claims. Benefits are limited to the month 
after the date the claim is filed. A successful appeal would allow for benefits to be 
paid beginning the month after the month in which the initial claim was filed while 
filing a new subsequent application would limit benefits to the month after the 
month the new claim is filed. Thus, filing a new claim in lieu of filing an appeal 
could result in loss of benefits for the period between the month after the initial 
claim was filed to the month after the new subsequent claim was filed. 

Administrative res judicata is a rule in civil law and an administrative policy. It 
means that SSA will not consider a claim again if it has already issued a determina- 
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tion based on the same facts, same issues, same parties, and same adjudicative pe- 
riod. In other words if a new application is filed with the same issue by the same 
party and no new facts or evidence is presented, the application may be denied on 
the basis of res judicata. (There are no appeal rights given in a notice determining 
res judicata.) However, if anything has changed, e.g., new evidence is presented, res 
judicata cannot be applied and a determination on the merits of the claim is made. 

SSA’s field office personnel explain the implications of res judicata to claimants 
who wish to file a new application rather than appealing a denied claim. However, 
if an individual insists on filing a new application, a new application must be taken. 
SSA has also revised its notices to inform claimants that filing a new application 
is not the same as requesting an appeal and that it could result in a loss of benefits. 

2. What fraction of DI and SSI claimants have no treating physician, or 
no regular medical provider who can provide evidence of the claimant’s 
impairment on thorough knowledge of the claimant’s medical condition? 
Please provide separate estimates for DI and SSI claims. 

Answer: 

SSA has no records or data available on whether a claimant has a treating physi- 
cian or regular medical provider. 

3. Is the record ever closed during the agency’s adjudicative process? Can 
the Federal courts consider new evidence? If so, under what cir- 
cumstances? 

Answer: 

The record is never completely closed during the agency’s entire adjudicative proc- 
ess. Claimants may submit additional evidence throughout the administrative re- 
view process including after the issuance of a decision by an administrative law 
judge (ALJ). However, the Appeals council considers new evidence submitted after 
the ALJ decision only if it is material and relates to the period on or before the date 
of the ALJ decision. 

A district court may at any time order SSA to take or obtain additional evidence 
if the claimant shows that there is new and material evidence and there is good 
cause for failure to have the evidence entered into the record during the administra- 
tive reviews. 

4. Does SSA have standards for the conduct of claimant representatives? 
What tools does it have available to sanction misconduct? 

Answer: 

SSA has standards for the conduct of claimant representatives that are published 
in our regulations at 20 CFR 404.1740. These standards include that: 

The Representatives shall: 

• Act with reasonable promptness to obtain the information and evidence that 
the claimant wants to submit in support of his or her claim, and forward it 
to SSA as soon as practicable; 

• Assist the claimant in compl 3 dng, as soon as practicable, with SSA’s requests 
for information or evidence; and 

• Conduct their dealings in a manner that furthers the efficient, fair and or- 
derly conduct of the administrative decisionmaking process. 

The Representatives shall not: 

• With intent to defraud, willfully and knowingly deceive, mislead or threaten 
any claimant or beneficiary with respect to his or her rights under the Social 
Security Act; 

• Knowingly charge or collect any fee not authorized by law; 

• Knowingly make or present any false statement, representation, or claim 
about a material fact or law concerning a matter within SSA’s jurisdiction; 

• Unlawfully disclose any information SSA has furnished relating to the claim 
of another person. 

• Through actions or omissions, unreasonably delay the processing of a claim. 

• Attempt to influence the outcome of a decision by offering a loan, gift, enter- 
tainment or anything of value to a presiding official, SSA employee or wit- 
ness; or 

• Engage in actions or behavior prejudicial to the fair and orderly conduct of 
the administrative proceedings, including repeated absences or tardiness; 
willfully disrupting or obstructing hearings; and threatening or intimidating 
language, gestures or actions directed at a presiding official, SSA employee 
or witness. 
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If SSA finds that a representative has failed to comply with these standards, SSA 
may suspend the representative for a period of from one to 5 years, or disqualify 
the representative from further practice before the Agency. SSA will also notify an 
attorney’s State bar disciplinary authority of any final decision finding that the at- 
torney has violated SSA’s law or regulations. Our rules for making decisions about 
violations of these standards are in our regulations at 20 CFR 404.1745-404.1795. 

Other sanctions include: 

• If convicted of actions such as threatening a claimant or beneficiary with an 
intent to defraud or knowingly charging or collecting any fee in excess of the 
meiximum fee prescribed by the Commissioner, a representative can be pun- 
ished by a fine not to exceed $500 or imprisonment not to exceed 1 year or 
both. 

• Civil and monetary penalties can be assessed against any representative who 
makes or causes to be made false statements or representations, or omissions 
of material fact, for use in determining the right to or amount of social secu- 
rity or supplemental security income benefits. The penalties may not be more 
than $5000 for each false statement or representation. The representative 
could also be subject to an assessment of not more than twice the amount of 
benefits or payments paid as a result of the statement or representation that 
was the basis for the penalty. 

• A person can be excluded from representing claimants if they have been 
criminally convicted or determined to be civilly liable for committing fraud in- 
volving an SSA program. The minimum exclusion is for 5 years if the rep- 
resentative has no prior convictions, 10 years if the representative has one 
prior conviction, or permanently if the representative has two prior convic- 
tions. 

The above listed sanctions are not mutually exclusive. Representatives may be 
subject to a misdemeanor prosecution, suspension or disqualification from practice 
before SSA and a civil monetary penalty. The components within SSA that have re- 
sponsibility for each of the various types of sanctions coordinate their actions to en- 
sure that all appropriate sanctions are imposed. 

5. What fraction of cases are allowed at each level of the adjudicative 
process (at each level of agency decisionmaking and in the Federal eourt 
system)? What fraction of denied claimants appeal their denial at eaeh 
level of the adjudicative proeess? 

Answer: 

The chart below, which is on SSA’s website, represents aggregate data showing 
the number of claims, per 100, that are allowed at each step of the adjudicative 
process through the Appeals Council, and the number of appeals at each step. Most 
allowances are made at the initial level (40 out of 57 that are allowed overall for 
every 100 cases). Only about 5 cases out of 100 go beyond the administrative hear- 
ings level. At the Appeals Council level, 1 case in 5 is either allowed or remanded 
for further action. Less than 1 per 100 enter Federal court. The available data on 
Federal court decisions combines initial claims and continuing disability reviews, 
and shows that about 6% of the cases that reach Federal court are allowed, and 58% 
are remanded for further action. 
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Progression of Cases Througli the Disability Process 


(Note: Data based on total appeals in fiscal year 2001, 
not a longitudinal tracking of individual cases.) 



Reviews 


6. What is the responsibility of personnel at SSA field offices, state Dis- 
ability Determination Services and SSA Offices of Hearings and Appeals to 
develop the evidentiary record? What policies does SSA have in place to as- 
sure that each claimant’s case if fully developed? 

Answer: 

Our policy for ensuring that each individual’s case is fully developed is contained 
in our regulations (20 CFR 404.1512 and 416.912). Before we make a determination 
that the individual is not disabled, we are responsible for developing the individual’s 
complete medical history for at least the 12-month period before the month in which 
application is filed, unless there is reason to believe that development of an earlier 
period is necessary or unless the individual says that his or her disability began less 
than 12 months earlier. 

We make every reasonable effort to help the individual get medical reports from 
his or her own medical source(s). We request evidence from this medical source(s) 
and follow up with the medical source(s) if the evidence is not received. 

When the evidence we receive from the individual’s medical source(s) is inad- 
equate for us to make a determination, we re-contact the medical source(s) for the 
evidence. If the information we need is not readily available, or we are unable to 
seek clarification from the medical source, we ask the individual to attend one or 
more consultative examinations at our expense (20 CFR 404.1517-404.1519n and 
416.917-416.919n). 

These policies are reflected in our operating instructions to field offices, disability 
determination services (DDSs), and hearings offices. 


FIELD OFFICE (FO) 

The FO is responsible for conducting the disability interview and completing the 
appropriate disability report forms for adults and children. The information that is 
provided by the individual to the FO during the disability interview is critical to 
the DBS’s medical and vocational development. 

Although the DDS is primarily responsible for developing the medical evidence, 
the FO will assist the individual in requesting medical evidence in special arrange- 
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ment situations, or when asked to do so by the DDS or other Social Security Admin- 
istration component. In addition, FOs are authorized to request medical evidence 
from medical sources in certain Supplemental Security Income cases involving 
human immunodeficiency virus infection for which there is a strong likelihood that 
the individual will be found disabled. After initiating a request for medical evidence, 
the FO sends the file to the DDS. The DDS follows up on the request if necessary. 

DDS 

DDS examiners are responsible for making every reasonable effort to help the in- 
dividual get medical reports from his or her medical sources. The examiners develop 
evidence, including diagnostic tests, from all sources identified by the individual or 
discovered during development who have treated or evaluated the individual for the 
alleged or documented impairment(s) during the applicable 12-month period. Exam- 
iners must also determine whether developing medical evidence outside of the 12- 
month period is necessary, based on the facts in each case. 

The DDS is also responsible for obtaining additional vocational evidence not con- 
tained in the disability report form when it is necessary to determine the individ- 
ual’s ability do past relevant work or other work. The individual is the best source 
of information about past work. If this information is not sufficient, however, other 
possible sources of vocational information who the DDS may contact include family 
members, previous employers, authorized representatives, or anyone else with 
knowledge of the individual’s work history. 

HEARING OFFICE (HO) 

The administrative law judge (ALJ) or HO staff under the ALJ’s direction is re- 
sponsible for reviewing the evidence before the hearing to determine whether it is 
sufficient for a full and fair inquiry in to the matters at issue. Development may 
be needed to: 

• obtain additional medical evidence (for example, current evidence from a 
treating source); 

• obtain technical or specialized medical opinion; or 

• resolve conflicts or differences in the evidence. 

If the ALJ or the HO staff decides that additional evidence is needed, the ALJ 
or the HO staff will undertake appropriate development before the hearing and ar- 
range for any necessary witnesses to be present at the hearing. 

If the ALJ obtains evidence after the hearing from a source other than the indi- 
vidual, the ALJ must provide the individual an opportunity to examine the evidence 
before entering it into the record as an exhibit. 

APPEALS COUNCIL 

The Appeals Council has responsibility for assessing whether the ALJ committed 
an error of law or abused his or her discretion with respect to the development of 
evidence or if the ALJ’s decision is not supported by substantial evidence. If the Ap- 
peals Council determines that additional development of evidence is required, it 
typically remands the case to the ALJ to obtain the additional evidence. 


Chairman SHAW. The next panel is made up of Robert E. Rob- 
ertson, who is the Director of Education, Work force, and Income 
Security Issues, U.S. General Accounting Office (GAO); and Mr. 
Hal Daub, who is the Chairman of the Social Security Advisory 
Board (SSAB), a former Member of Congress, and former Member 
of this Subcommittee. 

Welcome, gentlemen. We have your full testimony, which will be 
made a part of the record, and we invite both of you to proceed as 
you may see fit. 

STATEMENT OF ROBERT E. ROBERTSON, DIRECTOR, EDU- 
CATION, WORKFORCE, AND INCOME SECURITY ISSUES, U.S. 
GENERAL ACCOUNTING OFFICE 

Mr. ROBERTSON. Mr. Chairman, Members of the Sub- 
committee, thanks for the opportunity to discuss the challenges 
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that the Social Security Administration faces in improving its dis- 
ability claims process. These challenges are among the more 
daunting that it faces. Before I go too much further, Mr. Chairman, 
I had better, as a concession to age, put on these glasses or who 
knows what words may come out of this mouth. 

The written statement that I have submitted for the record basi- 
cally addresses three areas: one being the results and the status 
of the five initiatives included in SSA’s most recent plans to im- 
prove the disability process; another being SSA’s current plans for 
developing an electronic disability system; and the last being the 
implications of SSA’s past efforts for future success. What I would 
like to do this afternoon is concentrate pretty much on that last 
area because that gives a little bit more of a flavor of where do we 
go from here. 

Mr. Chairman, here is the bottom line. In spite of the significant 
resources that SSA has dedicated to improving the disability proc- 
ess, the overall results have been disappointing. Now, before I go 
any further, I just want to emphasize something that I think is ex- 
tremely important, which is simply that implementing the types of 
sweeping changes that were envisioned with the five initiatives I 
am going to be talking about is no easy task. This is because there 
are a number of factors that tend to make this very, very difficult, 
which include: the complexity of the disability decisionmaking proc- 
ess, the Agency’s fragmented service delivery structure, and the 
challenge of overcoming an organization’s natural resistance to 
change, inertia. However, the situation that led SSA to attempt 
these redesign initiatives — increasing disability workloads in the 
face of resource constraints — continue to exist today and will likely 
worsen as more baby boomers reach their disability-prone years. 

This situation makes SSA’s decisions on where to go with its dis- 
ability initiatives crucial. In that regard, we agree with SSA that, 
because of its high cost and other practical barriers to implementa- 
tion, the Agency should not continue to implement the disability 
claims manager initiative. If you will recall, that initiative basically 
combined the responsibilities normally divided between SSA’s field 
representatives and the State DDS disability examiners under a 
newly created position of disability claims manager. 

We also agree with SSA that the appeals council process im- 
provement initiative which resulted in modest reductions in the 
processing times for certain types of appealed claims should con- 
tinue, but with increased commitment to achieving the initiative’s 
performance goals. 

Deciding the future course of action on each of the remaining 
three initiatives, however, presents a challenge to SSA. For exam- 
ple, SSA continues to face decisions on how to proceed with the 
prototype initiative, which, as you know, experimented with signifi- 
cant changes to the initial claim process at State DDSs. Interim re- 
sults were mixed, making decisions on the continuation of the ini- 
tiative problematic. The SSA has recently decided to revise some 
features of the prototype in the near term and has also been con- 
sidering some longer term improvements. 

Of all the initiatives, we are most concerned about the failure of 
the hearing process improvement initiative to achieve its goals. 
Hearing office backlogs are fast approaching the crisis level of the 



72 


mid-1990’s. We have recommended that the new Commissioner act 
quickly to implement short-term strategies to reduce the backlog 
and develop a longer term strategy for a more permanent solution 
to the problems. The new Commissioner has agreed with our rec- 
ommendations and has announced her decisions on short-term ac- 
tions. The challenge remains, however, to identify the longer term 
strategies to fix the longer term problems. 

Similarly, we are concerned about SSA’s lack of progress on its 
initiative for revamping its quality assurance system. Without such 
a system, it is difficult for SSA to ensure the integrity of its dis- 
ability claims process. We are encouraged to see that the Commis- 
sioner has signaled the high priority she attaches to this effort by 
appointing a senior manager for quality who reports directly to her. 

I would like to conclude my remarks by noting that, in addition 
to the changes that the Agency is currently considering to improve 
its claims processing, now may be the time for the Agency to step 
back and reassess the nature and scope of its basic approach. To 
date, SSA has focused, with limited success, on changing the steps 
and procedures of the process and on adjusting the duties of its de- 
cisionmakers. A new analysis of the fundamental issues impeding 
progress may help SSA identify areas for future action. This could 
include examining the fragmentation and structural problems asso- 
ciated with SSA’s overall service delivery system. 

Mr. Chairman, that concludes my statement, and I will be happy 
to answer questions at the appropriate time. 

[The prepared statement of Mr. Robertson follows:] 

Statement of Robert E. Robertson, Director, Education, Workforce, and 
Income Security Issues, U.S. General Accounting Office 

Mr. Chairman and Members of the Subcommittee: 

Thank you for inviting me here to discuss the challenges the Social Security Ad- 
ministration (SSA) faces in improving the claims process for its two disability pro- 
grams, Disability Insurance (DI) and Supplemental Security Income (SSI). Man- 
aging its disability caseloads and delivering high-quality service to the public in the 
form of fair, consistent, and timely eligibility decisions in the face of resource con- 
straints has become one of SSA’s most pressing management challenges.^ In the last 
7 years, SSA has spent more than $39 million in efforts to test and implement ini- 
tiatives designed to improve the timeliness, accuracy, and consistency of its dis- 
ability decisions and to make the process more efficient and easier for claimants to 
understand.^ These efforts have included initiatives to improve the initial claims 
process as well as the process for handling appeals of denied claims. In addition, 
the agency has spent at least $71 million in an attempt to develop an automated 
disability claims process intended to provide support for its redesign efforts. 

Today, I will discuss the results and status of five initiatives included in SSA’s 
most recent plans to improve the process, SSA’s current plans to develop an elec- 
tronic disability system, and the implications of SSA’s efforts to date for future suc- 
cess. The information I am providing is based primarily on recent work we did for 
this subcommittee.^ (Also see Related GAO Products at the end of this statement.) 

In summary, the results to date from SSA’s redesign initiatives have been dis- 
appointing. The agency’s two tests of initiatives to improve the initial claims process 


lU.S. General Accounting Office, Social Security Administration: Agency Must Position Itself 
Now to Meet Profound Challenges, GAO-02-289T (Washington, D.C.: May 2, 2002). 

2 The $39 million includes expenditures for contractor support, travel, transportation, equip- 
ment, supplies, services, and rent. It excludes personnel costs, most of which would have been 
incurred processing workloads regardless of redesign projects, it also excludes the costs incurred 
for all but one initiative tested or implemented after March 1999, when the commissioner ended 
disability process redesign as a separate agency project. 

3 U.S. General Accounting Office, Social Security Disability: Disappointing Results From SSA’s 
Efforts to Improve the Disability Claims Process Warrant Immediate Attention, GAO-02— 322, 
(Washington, D.C.: Feb. 27, 2002) and GAO-02-289T. 



73 


produced some benefits; however, both initiatives as tested would have significantly 
raised costs, and one would have lengthened the wait for final decisions for many 
claimants. As a result, SSA is considering additional changes to one of these initia- 
tives and has shelved the other. The situation is less favorable at the appeals level. 
One initiative to change the process for handling appealed claims in SSA’s hearing 
offices has resulted in even slower case processing and larger backlogs of pending 
claims. A second initiative has reduced the processing times for a separate group 
of appealed claims, though far less than expected. Moreover, a cross-cutting initia- 
tive to update the agency’s quality assurance program — a goal the agency has held 
since 1994 — is still in the planning stage. Finally, SSA’s plans to improve its dis- 
ability claims process relied in part upon hoped for technological improvements; 
however, SSA failed to design and develop a new computer software application to 
automate the disability claims process after a 7-year effort. 

On the basis of our recent work, we have recommended that SSA take immediate 
steps to reduce the backlog of appealed cases, develop a long-range strategy for a 
more permanent solution to the problems at its hearings offices, and develop an ac- 
tion plan for implementing a more comprehensive quality assurance program. SSA 
agreed with our recommendations and is beginning to make some short-term 
changes. In addition, SSA has recently announced plans to accelerate implementa- 
tion of needed technological improvements. However, much work remains. The com- 
missioner faces difficult decisions about long-term strategies for problems at the 
hearings offices and in the disability claims process as a whole. It will be important 
to both learn from the past and look to the future. 

Background 

DI and SSI provide cash benefits to people with long-term disabilities. While the 
definition of disability and the process for determining disability are the same for 
both programs, the programs were initially designed to serve different populations.'^ 
The DI program, enacted in 1954, provides monthly cash benefits to disabled work- 
ers — and their dependents or survivors — whose employment history qualifies them 
for disability insurance. These benefits are financed through payroll taxes paid by 
workers and their employers and by the self-employed. In fiscal year 2001, more 
than 6 million individuals received more than $59 billion in DI benefits. SSI, on the 
other hand, was enacted in 1972 as an income assistance program for aged, blind, 
or disabled individuals whose income and resources fall below a certain threshold. 
SSI payments are financed from general tax revenues, and SSI beneficiaries are 
usually poorer than DI beneficiaries. In 2001, more than 6 million individuals re- 
ceived almost $28 billion in SSI benefits.® 

The process to obtain SSA disability benefits is complex and fragmented; multiple 
organizations are involved in determining whether a claimant is eligible for benefits. 
As shown in figure 1, the current process consists of an initial decision and up to 
three levels of administrative appeals if the claimant is dissatisfied with SSA’s deci- 
sion. Each level of appeal involves multistep procedures for evidence collection, re- 
view, and decision-making. 


'^The Social Security Act defines disability for adults as an inability to engage in any substan- 
tial gainful activity because of any medically determinable physical or mental impairment which 
can be expected to result in death or which has lasted or can be expected to last for a continuous 
period of not less than 12 months. 

®Some DI beneficiaries have incomes low enough to qualify them for SSI; therefore, they re- 
ceive benefits from both programs. 
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Figure 1: SSA’s Disability Claims Process 
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Source: SSA Documents 

Generally, a claimant applies for disability benefits at one of SSA’s 1,300 field of- 
fices across the country, where a claims representative determines whether the 
claimant meets financial and other program eligibility criteria. If the claimant 
meets these eligibility criteria, the claims representative forwards the claim to the 
state disability determination service (DDS).® DDS staff then obtain and review evi- 
dence about the claimant’s impairment to determine whether the claimant is dis- 
abled. Once the claimant is notified of the medical decision, the claim is returned 
to the field office for payment processing or file retention. This completes the initial 
claims process. 

Claimants who are initially denied benefits can ask to have the DDS reconsider 
its initial denial. If the decision at this reconsideration level remains unfavorable, 
the claimant can request a hearing before a federal administrative law judge (ALJ) 
at an SSA hearings office, and, if still dissatisfied, the claimant can request a review 
by SSA’s Appeals Council. Upon exhausting these administrative remedies, the indi- 
vidual may file a complaint in federal district court. 

Given its complexity, the disability claims process can be confusing, frustrating, 
and lengthy for claimants. Many individuals who appeal SSA’s initial decision will 
wait a year or longer for a final decision on their benefit claims. In fact, the commis- 
sioner recently testified that claimants can wait as long as 1,153 days from initial 


®DDSs are state agencies that contract with SSA to determine claimants’ medical eligibility 
for DI and SSI disability benefits. Although federally funded and guided by SSA in their deci- 
sion making, the DDSs hire their own staff and retain a degree of independence in how they 
manage their offices and conduct disability determinations. 
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claim through a decision from the Appeals Council. Moreover, the claims process can 
also result in inconsistent assessments of whether claimants are disabled; specifi- 
cally, the DDS may deny a claim that is later allowed upon appeal. For example, 
in fiscal year 2000, about 40 percent of claimants denied at the initial level filed 
an appeal and about two-thirds were awarded benefits. This inconsistency calls into 
question the fairness, integrity and cost of SSA’s disability decisions. Program rules, 
such as claimants’ ability to submit additional evidence and to allege new impair- 
ments upon appeal, as well as the worsening of some claimants’ conditions over time 
can explain only some but not all of the overturned cases. Other overturned cases 
may be due to inaccurate decisions by the DDSs or ALJs or to other unexplained 
factors. 

In response to these problems, SSA first announced an ambitious plan to redesign 
the disability claims process in 1994, after a period of rapid growth in the number 
of people applying for disability benefits. This plan represented the agency’s first ef- 
fort to significantly revise its procedures for deciding disability claims since the DI 
program began in the 1950’s. The overall purpose of the redesign was to 

• ensure that decisions are made quickly, 

• ensure that the disability claims process is efficient, 

• award legitimate claims as early in the process as possible, 

• ensure that the process is user friendly for claimants and those who assist 
them, and 

• provide employees with a satisfying work environment. 

The agency’s initial plan entailed a massive effort to redesign the way it made 
disability decisions. SSA had high expectations for its redesign effort. Among other 
things, SSA planned to develop a streamlined decision-making and appeals process, 
more consistent guidance and training for decision makers at all levels of the proc- 
ess, and an improved process for reviewing the quality of eligibility decisions. In our 
reviews of SSA’s efforts after 2 and 4 years, we found that the agency had accom- 
plished little.'^ In some cases, the plans were too large and too complex to keep on 
track. In addition, the results of many of the initiatives that were tested fell far 
short of expectations. Moreover, the agency was not able to garner consistent stake- 
holder support and cooperation for its proposed changes. 

In 1999, we recommended that SSA focus attention and resources on those initia- 
tives that offer the greatest potential for achieving the most critical redesign objec- 
tives, such as quality assurance, computer support systems, and initiatives that im- 
prove consistency in decision-making. In addition, because implementing process 
changes can be even more difficult than testing them, we recommended that SSA 
develop a comprehensive and meaningful set of performance measures that help the 
agency assess and monitor the results of changes in the claims process on a timely 
basis. We have also pointed out the need for effective leadership and sustained man- 
agement attention to maintain the momentum needed to effect change in such a 
large and complex system. 

SSA’s Recent Redesign Initiatives Have Had Limited Success 

SSA’s five most recent initiatives were designed to improve claims processing at 
all levels of the service delivery system. These redesign initiatives continue to expe- 
rience only limited success. A brief summary of the status, results and problems ex- 
perienced in implementing each of the five initiatives follows. 

• The Disability Claim Manager initiative, which began in November 1997 and 
ended in June 2001, was designed to make the claims process more user 
friendly and efficient by eliminating steps resulting from numerous employees 
handling discrete parts of the claim. It did so by having one person — the dis- 
ability claim manager — serve as the primary point of contact for claimants 
until initial decisions were made on their claims.® The managers assumed re- 
sponsibilities normally divided between SSA’s field office claims representa- 
tives and state DDS disability examiners. After an initial training phase, SSA 
tested the concept in 36 locations in 16 states from November 1999 through 
November 2000. While the test resulted in several benefits, such as improved 
customer and employee satisfaction and quicker claims processing, the in- 


’’U.S. General Accounting Office, SSA Disability Redesign: Focus Needed on Initiatives Most 
Crucial to Reducing Costs and Time, GAO/HEHS-97-20, (Washington, D.C.: Dec. 20, 1996); and 
SSA Disability Redesign: Actions Needed to Enhance Future Progress, GAO/HEHS-99-25, 
(Washington, D.C.: Mar. 12, 1999). 

® The Disability Claim Manager initiative excluded claims for SSI children’s benefits. 
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creased costs of the initiative and other concerns convinced SSA not to imple- 
ment the initiative. 

• The Prototype changed the way state DDSs process initial claims, with the 
goal of ensuring that legitimate claims are awarded as early in the process 
as possible. This initiative makes substantial changes to the way the DDS 
processes initial claims. The Prototype requires disability examiners to more 
thoroughly document and explain the basis for their decisions and it gives 
them greater decisional authority for certain claims. The Prototype also elimi- 
nates the DDS reconsideration step. It has been operating in 10 states since 
October 1999 with mixed results. Interim results show that the DDSs oper- 
ating under the Prototype are awarding a higher percentage of claims at the 
initial decision level without compromising accuracy, and that claims are 
reaching hearing offices faster because the Prototype eliminates DDS recon- 
sideration as the first level of appeal. However, interim results also indicate 
that more denied claimants would appeal to administrative law judges (ALJ) 
at hearings offices, which would increase both administrative and program 
costs (benefit payments) and lengthen the wait for final agency decisions for 
many claimants. As a result, SSA decided that the Prototype would not con- 
tinue in its current form. In April, the commissioner announced her “short- 
term” decisions to revise certain features of the Prototype in order to reduce 
processing time while it continues to develop longer-term improvements. It re- 
mains to be seen whether these revisions will retain the positive results from 
the Prototype while also controlling administrative and program costs. 

• The Hearings Process Improvement initiative is an effort to overhaul oper- 
ations at hearings offices in order to reduce the time it takes to issue deci- 
sions on appealed claims. This was to be accomplished by increasing the level 
of analysis and screening done on a case before it is scheduled for a hearing 
with an ALJ; by reorganizing hearing office staff into small “processing 
groups” intended to enhance accountability and control in handling each 
claim; and by launching automated functions that would facilitate case moni- 
toring. The initiative was implemented in phases without a test beginning in 
January 2000 and has been operating in all 138 hearings offices since Novem- 
ber 2000. 

The initiative has not achieved its goals. In fact, decisions on appealed claims 
are taking longer to make, fewer decisions are being made, and the backlog 
of pending claims is growing and approaching crisis levels. The initiative’s 
failure can be attributed primarily to SSA’s decision to implement large-scale 
changes too quickly without resolving known problems. For example, prob- 
lems with process delays, poorly timed and insufficient staff training, and the 
absence of the planned automated functions all surfaced during the first 
phase of implementation and were not resolved before the last two phases 
were implemented. Instead, the pace of implementation was accelerated when 
the decision was made to implement the second and third phases at the same 
time. Additional factors, such as a freeze on hiring ALJs and the ALJs’ mixed 
support for the initiative, may also have contributed to the initiative’s failure 
to achieve its intended results. 

SSA has recently made some decisions to implement changes that can be 
made relatively quickly in order to help reduce backlogs and to streamline the 
hearings process, and they are preparing to negotiate some of these changes 
with union officials before they can be implemented. These changes include 
creating a law clerk position and allowing ALJs to issue decisions from the 
bench immediately after a hearing and including them in the early screening 
of cases for on-the-record decisions. They also include decisions to enhance the 
use of technology in the hearings process, as well as other refinements. 

• The Appeals Council Process Improvement initiative combined temporary 
staff support with permanent case processing changes in an effort to process 
cases faster and to reduce the backlog of pending cases. The initiative was 
implemented in fiscal year 2000 with somewhat positive results. The initia- 
tive has slightly reduced both case processing time and the backlog of pending 
cases, but the results fall significantly short of the initiative’s goals. The tem- 
porary addition of outside staff to help process cases did not fulfill expecta- 
tions, and automation problems and changes in policy which made cases with 
certain characteristics more difficult to resolve hindered the initiative’s suc- 
cess. However, SSA officials believe that recent management actions to re- 
solve these problems should enhance future progress. Improving or revamping 
its quality assurance system has been an agency goal since 1994, yet it has 
made very little progress in this area, in part because of disagreement among 
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stakeholders on how to accomplish this difficult objective. In March 2001, a 
contractor issued a report assessing SSA’s existing quality assurance prac- 
tices and recommended a significant overhaul to encompass a more com- 
prehensive view of quality management. We agreed with this assessment and 
in our recent report to this subcommittee recommended that SSA develop an 
action plan for implementing a more comprehensive and sophisticated quality 
assurance program.^ Since then, the commissioner has signaled the high pri- 
ority she attaches to this effort by appointing to her staff a senior manager 
for quality who reports directly to her. The senior manager, in place since 
mid-April, is responsible for developing a proposal to establish a quality-ori- 
ented approach to all SSA business processes. The manager is currently as- 
sembling a team to carry out this challenging undertaking. 

Problems Implementing Technological Improvements Have Long Under- 
mined SSA’s Redesign Efforts 

SSA’s slow progress in achieving technological improvements has contributed, at 
least in part, to SSA’s lack of progress in achieving results from its redesign initia- 
tives. As originally envisioned, SSA’s plan to redesign its disability determination 
process was heavily dependent upon these improvements. The agency spent a num- 
ber of years designing and developing a new computer software application to auto- 
mate the disability claims process. However, SSA decided to discontinue the initia- 
tive in July 1999, after about 7 years, citing software performance problems and 
delays in developing the software. 

In August 2000, SSA issued a new management plan for the development of the 
agency’s electronic disability system. SSA expects this effort to move the agency to- 
ward a totally paperless disability claims process. The strategy consists of several 
key components, including (1) an electronic claims intake process for the field of- 
fices, (2) enhanced state DDS claims processing systems, and (3) technology to sup- 
port the Office of Hearing and Appeals’ business processes. The components are to 
be linked to one another through the use of an electronic folder that is being de- 
signed to transmit data from one processing location to another and to serve as a 
data repository, storing documents that are keyed in, scanned, or feixed. SSA began 
piloting certain components of its electronic disability system in one state in May 
2000 and has expanded this pilot test to one more state since then. According to 
agency officials, SSA has taken various steps to increase the functionality of the sys- 
tem; however, the agency still has a number of remaining issues to address. For ex- 
ample, SSA’s system must comply with privacy and data protection standards re- 
quired under the Health Information Portability and Accountability Act, and the 
agency will need to effectively integrate its existing legacy information systems with 
new technologies, including interactive Web-based applications. 

SSA is optimistic that it will achieve a paperless disability claims process. The 
agency has taken several actions to ensure that its efforts support the agency’s mis- 
sion. For example, to better ensure that its business processes drive its information 
technology strategy, SSA has transferred management of the electronic disability 
strategy from the Office of Systems to the Office of Disability and Income Security 
Programs. In addition, SSA hired a contractor to independently evaluate the elec- 
tronic disability strategy and recommend options for ensuring that the effort ad- 
dresses all of the business and technical issues required to meet the agency’s mis- 
sion. More recently, the commissioner announced plans to accelerate implementa- 
tion of the electronic folder. 

Implications for Future Progress 

In spite of the significant resources SSA has dedicated to improving the disability 
claims process since 1994, the overall results have been disappointing. We recognize 
that implementing sweeping changes such as those envisioned by these initiatives 
can be difficult to accomplish successfully, given the complexity of the decision-mak- 
ing process, the agency’s fragmented service delivery structure, and the challenge 
of overcoming an organization’s natural resistance to change. But the factors that 
led SSA to attempt the redesign — increasing disability workloads in the face of re- 
source constraints — continue to exist today and will likely worsen when SSA experi- 
ences a surge in applications as more baby boomers reach their disability-prone 
years. 


9GAO-02-322. 

^*’U.S. General Accounting Office, Social Security Administration: Update on Year 2000 and 
Other Key Information Technology Initiatives, GAO/T-AIMD-99-259, (Washington, D.C.: July 
29, 1999). 
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Today, SSA management continues to face crucial decisions on its initiatives. We 
agree that SSA should not implement the Disability Claim Manager at this time, 
given its high costs and the other practical barriers to implementation at this time. 
We also agree that the Appeals Council Process Improvement initiative should con- 
tinue, but with increased management focus and commitment to achieve the initia- 
tive’s performance goals. Deciding the future course of action on each of the remain- 
ing three initiatives presents a challenge to SSA. For example, SSA continues to 
face decisions on how to proceed with the Prototype initiative. Although SSA has 
recently decided to revise some features of the Prototype in the near term, it also 
is considering long-term improvements. As such, SSA continues to face the challenge 
of ensuring that the revisions it makes retain the Prototype’s most positive elements 
while also reducing its impact on costs. 

We are most concerned about the failure of the Hearings Process Improvement 
initiative to achieve its goals. Hearing office backlogs are fast approaching the crisis 
levels of the mid-1990’s. We have recommended that the new commissioner act 
quickly to implement short-term strategies to reduce the backlog and develop a 
long-term strategy for a more permanent solution to the backlog and efficiency prob- 
lems at the Office of Hearings and Appeals. The new commissioner responded by 
announcing her decisions on short-term actions intended to reduce the backlogs, and 
the agency is preparing to negotiate with union officials on some of these planned 
changes. It is too early to tell if these decisions will have their intended effect, and 
the challenge to identify and implement a long-term strategy for a more permanent 
solution remains. It is especially crucial that the Office of Hearings and Appeals 
make significant headway in reducing its backlog quickly, as it faces in the next sev- 
eral months a potentially significant increase in Medicare appeals due to recent leg- 
islative changes in that program. 

In addition to the changes the agency is currently considering, it may be time for 
the agency to step back and reassess the nature and scope of its basic approach. 
SSA has focused significant energy and resources over the past 7 years on changing 
the steps and procedures of the process and adjusting the duties of its decision mak- 
ers, yet this approach has not been effective to date. A new analysis of the funda- 
mental issues impeding progress may help SSA identify areas for future action. Ex- 
perts, such as members of the Social Security Advisory Board, have raised concerns 
about certain systemic problems that can undermine the overall effectiveness of 
SSA’s claims process, which in turn can also undermine the effectiveness of SSA’s 
redesign efforts.^^ The Board found that SSA’s fragmented disability administrative 
structure, created nearly 50 years ago, is ill-equipped to handle today’s workload. 
Among other problems, it identified the lack of clarity in SSA’s relationship with 
the states and an outdated hearing process fraught with tension and poor commu- 
nication. As the new commissioner charts the agency’s future course, she may need 
to consider measures to address these systemic problems as well. 

Regardless of the choices the agency makes about which particular reform initia- 
tives to pursue, SSA’s experience over the past 7 years offers some important les- 
sons. For example, sustained management oversight is critical, particularly in such 
a large agency and with such a complex process. We have found that perhaps the 
single most important element of successful management improvement initiatives is 
the demonstrated commitment of top leaders to change. In addition, some initiatives 
have not enjoyed stakeholder support or have contributed to poor morale in certain 
offices, both of which may undermine the chances for success. While it is probably 
not possible for the agency to fully please all of its stakeholders, it will be important 
for the agency to involve stakeholders in planning for change, where appropriate, 
and to communicate openly and often the need for change and the rationale for 
agency decisions. Moreover, because SSA has experienced problems implementing 
its process changes, the agency will need to continue to closely monitor the results 
of its decisions and watch for early signs of problems. An improved quality assur- 
ance process and a more comprehensive set of performance goals and measures can 
help the agency monitor its progress and hold different entities accountable for their 
part in implementing change and meeting agency goals. Thus, we are concerned 
about SSA’s lack of progress in revamping its quality assurance system. Without 


i^See Social Security Advisory Board, How SSA’s Disability Programs Can Be Improved 
(Washington, D.C.: SSAB, Aug. 1998); Selected Aspects of Disability Decision Making (Wash- 
ington, D.C.: SSAB, Sept. 2001); and Charting the Future of Social Security’s Disability Pro- 
grams: The Need for Fundamental Change (Washington, D.C.: SSAB, Jan. 2001). The Board is 
an independent, bipartisan Board created by the Congress and approved by the President and 
the Congress. Its purpose is to advise the President, the Congress, and the Commissioner of So- 
cial Security on matters related to SSA’s programs. 
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such as system, it is difficult for SSA to ensure the integrity of its disability claims 
process. 

Finally, because SSA has had mixed success in implementing information tech- 
nology initiatives in the past, it is vital that the agency look back at its past prob- 
lems and take the necessary steps to make sure its electronic disability system pro- 
vides the needed supports to the disability claims process. It is imperative that the 
agency effectively identify, track, and manage the costs, benefits, schedule, and risks 
associated with the system’s full development and implementation. Moreover, SSA 
must ensure that it has the right mix of skills and capabilities to support this initia- 
tive and that desired end results are achieved. 

Mr. Chairman, this concludes my statement. I would be pleased to respond to any 
questions that you or other members of the subcommittee may have. 
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Chairman SHAW. Thank you. Mr. Daub? 

STATEMENT OF THE HON. HAL DAUB, CHAIRMAN, SOCIAL SE- 
CURITY ADVISORY BOARD, AND FORMER MEMBER OF CON- 
GRESS 

Mr. DAUB. Mr. Chairman, nice to see you this afternoon. Mr. 
Matsui, thanks on behalf of the Social Security Advisory Board for 
continuing this very vital series of hearings on Social Security’s dis- 
ability programs. They have serious problems today calling for fun- 
damental changes. The hearings that you are holding are an impor- 
tant step toward the reform that needs to be in a timely and appro- 
priate way. 

Over the past 5 years, the Board has spent a great deal of time 
studying the Social Security Administration’s disability programs 
on a nonpartisan basis. The Board has consulted with Agency lead- 
ers and with hundreds of managers and employees in the field. The 
Board has examined data and listened to the views of many indi- 
viduals and organizations in the disability community. I have a 
longstanding personal interest in this subject as well, both as a 
former Member of this Committee and Subcommittee as well as be- 
fore that, well before that, an attorney representing claimants. 
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In my oral testimony today, I would like to focus on the issue of 
the quality of the decisions that are being made in the initial dis- 
ability determination process. In my written statement, which I 
ask to be included in the record, I take a broader look at the proc- 
ess. 

There are two items in the written statement which I would like 
to draw to your attention, and they allude a bit to what Mr. Ryan 
was saying in his questions a moment ago. They deal with the 
hearing level, but they have a definite impact on the initial process. 
The first is having the Agency represented at the hearing. Doing 
so would help clarify issues, provide useful feedback, which is sore- 
ly missing from the process, at the initial decision level. The second 
point is that it is time for serious consideration to be given to clos- 
ing the record. Leaving the record open means that the case can 
change at each level of appeal, making it difficult for decisions at 
higher levels to improve the quality of the process at lower levels. 

Organizations get what they measure, and the emphasis in the 
Social Security Administration disability programs has been on 
quantity and processing times. Last January, the Board issued a 
document entitled “Disability Decision Making: Data and Mate- 
rials.” The document presents extensive data indicating striking 
differences in outcomes over time from State to State and between 
levels of adjudication. I want to make it clear that these problems 
in the disability program are systemic. They are not the result of 
deficiencies in employee performance. In its visits to field offices. 
State agencies, and Offices of Hearings and Appeals around the 
country, the Board has met people on the front lines of the dis- 
ability process. We have found that they work hard and care deep- 
ly. All parts of the process are under stress, severe stress. 

The quality of the decisionmaking is a longstanding issue, but 
several things have happened since the mid-eighties to make the 
disability determination process even more subjective and more 
complex than previously. Over the same period of time, workloads 
have grown substantially, and resources have been constrained. 
The result is that disability policy and administrative capacity are 
now seriously out of alignment. There are also wide variances 
among States in areas that can have a major impact on the quality 
of work that is performed, such as staff salaries, hiring require- 
ments, training, and quality assurance procedures. Turnover rates 
are high in some States. The result of lack of experience is espe- 
cially troubling as SSA moves toward increased use of a single deci- 
sionmaker, examiners who can handle cases without much input 
from a physician. 

So, I have three recommendations that I would like to make in 
my brief time remaining. They are crucial to improving the quality 
of decision making. I want to stress them. 

The Social Security Administration’s current quality assurance 
system relies on end-of-line reviews to check and report on the 
quality of the completed case. The Board believes that quality is 
something that should be built into the disability determination 
process, not something that should be graded at the end of the 
process. So, to make quality a central objective of the disability pro- 
grams, the Administration needs to develop and implement a new 
quality management system that would apply to all levels of adju- 
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dication. Quality management is a process of ensuring that the 
right things are done well the first time at every level of the proc- 
ess. 

Second, SSA should develop a single presentation of policy to 
guide all adjudicators. It should also enhance the medical and voca- 
tional expertise of its staff. 

Last, there is a gap between what is required by policy and the 
administrative capacity to carry it out. The gap is large now and 
will grow as baby boomers age and become more likely to become 
disabled. The Administration’s actuaries estimate that by 2012 the 
number of cases to be decided will grow by 9 percent, to 2.6 million 
per year. This growth threatens to overwhelm a policy and an ad- 
ministrative infrastructure that is already inadequate to meet the 
needs of the public. Bridging the gap between policy and adminis- 
trative feasibility will require introducing changes in policy, insti- 
tutional arrangements, funding, or most probably in all three facets 
of this interwoven process. 

I have listed at the end of my statement, Mr. Chairman, the five 
publications that our Board has presented about SSA’s disability 
program: an August 1998 on how SSA’s disability programs can be 
improved; a September 2000 report on selected aspects of disability 
decisionmaking; a January 2001 report on disability decision- 
making; and the most recent one that was the subject of the hear- 
ings a couple of weeks ago, Mr. Chairman — a January 2000 report 
on charting the future of Social Security’s disability programs and 
the need for fundamental change. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Daub follows:] 

Statement of the Hon. Hal Daub, Chairman, Social Security Advisory 
Board, and former Member of Congress 

Reforming the Disability Insurance and Supplemental Security Income 
Disability Program^ 

The Nation’s two primary disability programs — Social Security Disability Insur- 
ance (DI) and Supplemental Security Income (SSI) disability — are a vital but com- 
plex part of our social insurance and welfare systems, requiring vigilant attention 
in order to keep their policy and administrative structures sound and up to date. 

These programs have grown steadily over the years to the point where in fiscal 
year 2002 they are expected to account for nearly $100 billion in Federal spending, 
or nearly five percent of the Federal budget. They require a growing portion of the 
time and attention of Social Security Administration employees at all levels. In 
2002, about two-thirds of the agency’s $7.7 billion administrative budget, $5.2 bil- 
lion, is expected to be spent on disability work. 

As the baby boomers reach the age of increased likelihood of disability the growth 
in these programs will accelerate. The Social Security Administration’s actuaries 
project that between now and 2012 the number of DI beneficiaries will increase by 
37 percent. SSI beneficiaries are projected to increase by 15 percent. The projected 
growth in the number of disability claimants threatens to overwhelm a policy and 
administrative infrastructure that is already inadequate to meet the needs of the 
public. 

In recent decades, disability policy has come to resemble a mosaic, pieced together 
in response to court decisions and other external pressures, rather than the result 
of a well thought out concept of how the programs should be operating. 


iPor more information on this subject, see the Advisory Board’s January 2001 reports. Chart- 
ing the Future of Social Security’s Disability Programs: 'The Need for Fundamental Change and 
Disability Decision Making: Data and Materials, as well as How SSA’s Disability Programs Can 
Be Improved, issued in August 1998. The reports are available at the Board’s website, 
www.ssab.gov. 
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Compounding the problem, the disability administrative structure, now nearly a 
half century old, has been unable to keep pace with the increasing demands that 
have been imposed upon it. Policy and administrative capacity are dramatically out 
of alignment in the sense that new and binding rules of adjudication frequently can- 
not be implemented in a reasonable manner, particularly in view of the resources 
that are currently available. 

It has been more than two decades since either the Congress or the Administra- 
tion has reviewed in a comprehensive manner the question of whether the adminis- 
trative structure established nearly five decades ago should be strengthened or 
changed. Numerous regulations and rulings affecting how disability decisions are 
made have been implemented without review by policy makers. The question of 
whether the definition of disability for adults should be changed has not undergone 
close examination for more than 30 years. 

Major Issues Need to Be Addressed 
Are disability decisions consistent and fair? 

There are substantial data that show striking differences in decisional outcomes 
over time, among State agencies, and between levels of adjudication, raising the 
question of whether disability determinations are being made in a uniform and con- 
sistent manner. 

For example, in 2001 the percentage of disability applicants whose claims were 
allowed by a State agency ranged from a high of 66 percent in New Hampshire to 
a low of 27 percent in Tennessee. As another example, a strikingly large percentage 
of cases denied by State agencies are reversed upon appeal to an administrative law 
judge hearing, and, at least at the State level, there appears to be no correlation 
between high State agency allowance rates and low ALJ reversals of these decisions. 
Both State agency and hearing level allowance rates have varied substantially over 
the years. The hearing level allowance rates (allowances as a percent of all deci- 
sions) for both DI and SSI disability stood at 58 percent in 1985, grew to nearly 
72 percent in 1995, fell to 63 percent in 1998, and grew again to 66 percent in 2000 
and 68 percent in 2001. 

For many years both Members of Congress and others who have studied the dis- 
ability programs have expressed concern about variations such as these. Analysts 
have identified many factors which they believe contribute to inconsistencies in out- 
comes, such as economic and demographic differences among regions of the country, 
court decisions, the fact that the claimant has no opportunity to meet with the deci- 
sion maker until the face-to-face hearing at the ALJ level, and that the record re- 
mains open throughout the appeals process. 

But many who are knowledgeable about the programs — including disability exam- 
iners in the State agencies as well as administrative law judges — have long believed 
that there are also reasons relating to program policy, procedures, and structure 
that are responsible for some if not many of these inconsistencies. In a recent study 
of SSA’s quality assurance processes, the Lewin Group found that although the in- 
formation on current consistency of the disability programs is somewhat mixed and 
not as definitive as one would like, “The evidence of inconsistencies is compelling 

:J; ” 2 

Despite the long-standing concern about consistency, the agency has no effective 
mechanism to provide the information needed to understand the degree to which the 
programs’ own policies and procedures — including their uneven implementation — 
are causing inconsistent outcomes in different regions of the country and different 
parts of the disability system. As long as variations in decision making remain un- 
explained, the integrity and the fairness of the disability programs are open to ques- 
tion. These programs are too valuable and important to the American public for this 
issue not to be addressed. 


2 The Lewin Group, Inc. and Pugh Ettinger McCarthy Associates, L.L.C., Evaluation of SSA’s 
Disability Quality Assurance ( QA) Processes and Development of QA Options That Will Support 
The Long-Term Management of The Disability Program, June 21, 2000, p. C-24. 
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Percentage of Allowances 


Initial Decisions 72.5 

Reconsiderations 7.5 

Hearing Level 19.8 

Appeals Council .2 


Note: Due to rounding, data may not always total 100% 

* Data relate to workloads processed (but not necessarily received) in fiscal year 
2001, i.e., the cases processed at each adjudicative level may include cases re- 
ceived at 1 or more of the lower adjudicative levels prior to fiscal year 2001. Not 
all denials are appealed to the next level of review. 

** Includes ALJ decisions not appealed further by the claimant but reviewed by 
the Appeals Council on “own motion” authority. 

*** Remands to ALJs by the Appeals Council and courts result in allowances 
in about 60 percent of the cases. Court decisions include decisions on continuing 
disability reviews. Figures for other levels are for claims only. 

Is disability policy being developed coherently and in accord with the intent 
of the Congress? 

Although Congress has not changed the law defining disability for adults for more 
than 30 years, the determination of what constitutes disability has changed in fun- 
damental ways. For example, there has been a gradual but persistent trend away 
from decisions based on the medical listings to decisions that increasingly involve 
assessment of function. Today, many more decisions involve mental impairments 
than was the case in the past. In addition, changes in agency rules mean that now 
all adjudicators must adhere to more complex and intricate requirements regarding 
such matters as determining the weight that should be given to the opinion of a 
treating source and making a finding as to the credibility of claimants’ statements 
about the effect of pain and other symptoms on their ability to function. All of these 
changes have made decision making more subjective and difficult. 

These policy changes have been made through changes in regulations and rulings. 
A number of the most significant changes have grown out of court decisions, many 
of which have not been appealed. None of them have been reviewed by the Congress 
as to their effect on decision making or whether they are operationally sustainable 
for a program that must process massive numbers of cases. 

Can today’s administrative structure support future program needs? 

When the DI program was enacted in 1956, the expectation was that the program 
would be relatively small. But over the last half century, the original Federal-State 
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administrative structure has had to accommodate a growth in program size and 
complexity that it has been ill equipped to handle. In addition to working within 
a fragmented administrative structure, employees at all levels have been buffeted 
by periodic surges in workloads and funding shortfalls. 

At the present time, all parts of the applications and appeals structure are experi- 
encing great stress with every indication that the difficulties each is facing will con- 
tinue to grow unless changes are made. There are about 15,000 disability adjudica- 
tors throughout the disability system. Their qualifications and the rules and proce- 
dures they follow differ, sometimes dramatically. For example, adjudicators at the 
State agency and ALJ levels may receive vastly different training and draw upon 
very different resources. Factors such as these raise questions about how well the 
administrative structure will be able to handle the growing workload. 

Is Social Security’s definition of disability appropriately aligned with na- 
tional disability policy? 

There are many who believe that the Social Security Act definition of disability, 
which requires claimants to prove they cannot work in order to qualify for benefits, 
is inconsistent with the Americans with Disabilities Act and is at odds with the de- 
sire of many disabled individuals who want to work but who still need some finan- 
cial or medical assistance. Recent Ticket to Work legislation is aimed at helping peo- 
ple who are already on the disability rolls to return to work by providing increased 
services and new incentives, but does not fully address these basic inconsistencies. 

In recent testimony the Consortium of Citizens with Disabilities questioned 
whether the Social Security definition of disability adequately captures “the spec- 
trum and continuum of disability today. Does it reflect the interaction of vocational, 
environmental, medical and other factors that can affect the ability of someone on 
SSI or SSDI to attain a level of independence?” 

Reform Should Have Clear Goals and Objectives 

Reform of the disability programs must be evaluated within the context of clear 
goals and objectives: 

• All who are truly disabled and cannot work should receive benefits. 

• Those who can work but need assistance to do so should receive it. 

• Vocational rehabilitation and employment services should be readily available 
and claimants and beneficiaries should be helped to take advantage of them. 

• Claimants should be helped to understand the disability rules and the deter- 
mination process. 

• The disability system should provide fair and consistent treatment for all. 

• The disability system should ensure high quality decisions by well-qualified 
and trained adjudicators. 

• The disability system should provide expeditious processing of claims. When 
cases are complex and require more time, claimants should be informed so 
that they will understand why there is delay. 

The Elements of Reform 

To build a disability system that can meet the challenges of the future will re- 
quire changes in policy, procedure, and structure. The Board has proposed a number 
of changes that we urge policy makers in the Congress and the Administration to 
consider. These changes would represent fundamental reform. In summary, they in- 
clude the following elements. 

Strengthen SSA’s capacity to manage 

SSA’s ability to manage the disability programs is undermined by three major 
shortcomings — 

There is a lack of management accountability. Nearly every staff component 
of the agency has a role in administering the disability programs. 

The policy infrastructure is weak. There are too many voices articulating dis- 
ability policy. Adjudicators in different parts of the system are bound by different 
sets of rules. 

Important policy elements are out of date. As the result of downsizing and lack 
of new staff to replace those who have left the agency through retirement or other- 
wise, the level of expertise in areas such as medical and vocational factors has de- 
clined. 

The agency lacks a quality management system that can provide the com- 
prehensive information that is needed for accurate and consistent decision 
making. 

The Board recommends that SSA address these shortcomings by 
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• organizing the agency so as to ensure greater accountability and 

• unified direction for the disability programs, developing a single presentation 
of policy to guide all adjudicators and enhancing the medical and vocational 
expertise of its staff, and 

• developing and implementing a new quality management system that will (1) 
provide the information that policy makers and administrators need to guide 
disability policy and procedures and (2) ensure accuracy and consistency in 
decision making. 

Change the disability adjudication process 

Strengthen the Federal-State arrangement. — Although the law gives SSA the 
basic responsibility for administering the disability programs, it requires that dis- 
ability decisions be made by State agencies rather than by SSA itself. The Federal 
Government pays 100 percent of the cost. 

Whether the disability decision making authority should belong to the States or 
to SSA has been a subject of debate since Congress established the Federal-State 
arrangement nearly five decades ago. Proponents of federalizing the process argue 
that the present structure is inherently difficult to manage and that federal admin- 
istration is necessary to ensure high quality, uniform administration throughout the 
country. 

The issue of federalizing the disability determination process needs to be exam- 
ined in the light of anticipated future needs of the disability programs. In the short 
term we believe it is necessary to strengthen the present Federal-State arrange- 
ment. Underpinning this view is the fact that SSA currently lacks the administra- 
tive and staffing capacity to take on the significant additional responsibility that 
federalization would entail. Nevertheless, the present arrangement is inadequate to 
meet the needs of the disability programs today, and problems need to be addressed 
as quickly as possible. 

SSA’s regulations should be revised to improve the agency’s ability to manage 
State agency operations and to provide greater national uniformity. States should 
be required to follow specific guidelines relating to educational requirements and 
salaries for staff, training, carr3dng out quality assurance procedures, and other 
areas that have a direct impact on the quality of their employees and their ability 
to make decisions that are both of high quality and timely. 

Reform the hearing process. — The formal right of claimants to a hearing was 
adopted in 1940 with only 12 “referees” to hear appeals. But with the enactment 
of the disability programs, the hearing process has become massive, with about 
1,000 administrative law judges and nearly 7,000 other employees. 
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DI and SSI Claims Process: Steps and Average Processing Time* FY 2001 



*Processing times shown must be added at each step to find the total time 
**Field office processing time includes all components of the field office work, including taking the claim and 
processing it after the State agency makes a determination 

***SSA reports DDS initial processing time by programs; average total processing time (DI and SSI) is not 

available 

Along with becoming a much larger operation than originally envisaged, SSA’s 
hearing process has also changed as the result of the fact that most claimants are 
now represented by attorneys or other representatives. Because the agency is not 
represented as well, many believe the hearing process has become too one-sided. We 
think that having an individual present at the hearing to defend the agency’s posi- 
tion would help to clarify the issues and introduce greater consistency and account- 
ability into the adjudicative system and, as in a more traditional court setting, 
would help to carry out an effective cross-examination. Consideration should also be 
given to allowing the individual who represents the agency at the hearing to file 
an appeal of the ALJ decision. 

We also recommend that the Congress and SSA review again the issue of whether 
the record should be closed after the ALJ hearing. Leaving the record open means 
that the case can change at each level of appeal, requiring a de novo decision based 
on a different record. Many ALJs have told the Board that leaving the record open 
gives attorneys an incentive to withhold evidence in order to strengthen an appeal 
at a later stage, and provides an inherent incentive to withhold evidence in order 
to prolong the case and increase fees. Other ALJs do not believe that representa- 
tives hold back evidence for these reasons. If evidence is held back, they maintain, 
it is because the rules for presenting evidence are lax and representatives do not 
take the time or spend the money to obtain additional evidence unless required to 
do so as a result of an unfavorable hearing decision. Closing the record would 
heighten the need to develop the record as fully as possible before the decision is 
made in order to ensure that claimants are not unfairly penalized. Closing the 
record would not preclude filing a new application. 

Third, we recommend that consideration be given to establishing a system of cer- 
tification for claimant representatives and to establishing uniform procedures for 
claimant representatives to follow. The objective would be to provide for a more or- 
derly and expeditious hearing procedure than currently exists. 

Consider changes in the current provisions for judicial review. — Concerns 
about national uniformity in policy and procedure have led many to consider wheth- 
er there is a need for change in the current provisions for judicial review. Under 
the current system, Federal courts frequently issue decisions that vary from district 
to district and circuit to circuit. Over the years a number of bills have been intro- 
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duced in the Congress that would create either a Social Security Court or a Social 
Security Court of Appeals that would specialize in Social Security cases, thus estab- 
lishing a framework that could produce greater uniformity in decision making. The 
statutorily-established Commission on Structural Alternatives for the Federal 
Courts of Appeals, chaired by Justice Byron White, stated in its final report in De- 
cember 1998 that Congress should seriously consider proposals that would place ju- 
dicial review of Social Security cases in an Article I court. We believe that the ques- 
tion of whether existing arrangements for judicial review should be retained or re- 
placed by a new court structure deserves careful study by the Congress and the So- 
cial Security Administration. 

Align policy and administrative capacity 

Nearly every part of the Social Security Administration has been affected by the 
downsizing and restraint on government hiring that has occurred over the last two 
decades. But for various reasons, the disability programs in particular have tended 
to suffer. As resources have been constrained, SSA has issued numerous regulations 
and rulings that require more time and expertise on the part of all adjudicators 
than was the case in the past and workloads have grown substantially. The result 
is that disability policy and administrative capacity are now seriously out of align- 
ment and threaten to become more so as the agency moves toward national imple- 
mentation of several new initiatives. 

Of particular importance are the “process unification” rulings issued by SSA in 
1996, which were aimed at bringing State agency and ALJ decisions closer together. 
Many State agency administrators claim that some of them are so complex that 
State agency employees cannot adhere to them without spending substantially in- 
creased time on a large percentage of the cases they are adjudicating. In addition, 
these new rules for adjudicating cases require analytical and writing skills that 
many employees do not have. 

Both the Administration and the Congress will share the responsibility for mak- 
ing the changes that are needed to ensure that disability policy and administrative 
capabilities are properly aligned. This will likely involve a combination of changes 
in policy, processes, institutional arrangements, and funding. In addition, the Board 
has urged the agency to develop a comprehensive workforce plan and base its appro- 
priations requests on this plan, as directed by the 1994 independent agency legisla- 
tion. We also urge the Administration and the Congress to exclude SSA’s adminis- 
trative budget for Social Security from any statutory cap that imposes a limit on 
the amount of discretionary government spending. 

Examine ways to improve incentives for early rehabilitation and employ- 
ment 

The issue of whether the present structure of assistance to the disabled provides 
sufficient help and incentive for employment needs careful review. Many experts be- 
lieve that the most effective intervention is to help disabled individuals return to 
work as quickly as possible. More comprehensive research on ways to improve in- 
centives for rehabilitation and employment early in a period of disability is needed. 
This may include new or different arrangements for cash or medical benefits or for 
rehabilitation and employment services. The experience of other countries and of 
both private and public employers in the United States should be taken into ac- 
count. 

Included as part of this comprehensive research effort should be a study of wheth- 
er providing some type of short-term disability assistance, combined with rehabilita- 
tion services, would improve assistance for those who have disabilities while also 
relieving pressure on the permanent disability programs. The studies that are con- 
ducted should include cost-benefit analyses. Where needed, specific legislative au- 
thority and funding for these studies should be provided. 

[Attachments are being retained in the Committee files.] 


Chairman SHAW. Mr. Daub, what was your second recommenda- 
tion? 

Mr. DAUB. The second recommendation is on page 5 at the top 
of our oral presentation, which is to develop a single presentation 
of policy to guide all adjudicators. 

Chairman SHAW. Is that adopting rules of procedure? 

Mr. DAUB. So to speak. It would be. The Agency’s regulations 
should be revised to require States to follow specific Federal guide- 
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lines relating to educational requirements and to salaries for: staff, 
initial and ongoing training, quality assurance procedures, and 
other areas that have a direct impact on the quality of their em- 
ployees and their ability to make decisions. Regulations should also 
ensure that State hiring freezes will not apply to State Agency dis- 
ability operations. These programs are national programs, and SSA 
has an obligation to ensure equal treatment for all claimants wher- 
ever they reside. 

Chairman SHAW. Mr. Robertson, you expressed disappointment 
at the pace at which things are going. Could you frame that better 
for us and a position in time? The Commissioner was late coming 
online, and anyone who comes into a position like that, you don’t 
want them to start making wholesale changes until they can get 
their sea legs, so to speak. Could you comment further or expand 
further as to exactly what you have seen since the new Commis- 
sioner has come online? 

Mr. ROBERTSON. Well, let me just start by saying that we like 
a lot of what the Commissioner has done so far. She has taken ac- 
tions that are vep^ consistent with some of the things that we have 
been recommending for a long time. For example, she has elevated 
a senior manager to the position of a QA adviser. We have been 
emphasizing, as you know, the need to get a QA program underway 
and in place for quite a long time. 

Likewise, we like the emphasis that she has placed on recog- 
nizing the importance of Information Technology solving some of 
the problems that the system is currently experiencing. Frankly, 
we like some of the short-term solutions that she has suggested for 
addressing the hearings office problems that we have seen. 

Right now, it is just a little bit too early to get a good handle 
on how effective these actions will be. If I could just make an obser- 
vation — I was sitting back earlier in the hearing listening to the 
discussion. Being relatively new to the area, it struck me that one 
of the fundamental differences that I see in discussions so far today 
is that there is agreement on what the problem is. There is incon- 
sistency in the decisionmaking. There is a lengthy process. It is a 
costly process. There is also, it seems to me, some agreement on 
some of the actions that should be taken. Trust me, having looked 
at other areas, that agreement is not always there. So, I think this 
is a good thing. Again, being new to the area, it was a personal ob- 
servation and it was kind of a nice thing to see. 

Chairman SHAW. Mr. Robertson, are you saying that Mr. Matsui 
and I disagree on some things pertaining to Social Security? 

Mr. ROBERTSON. Never, never. 

[Laughter.] 

Chairman SHAW. Mr. Matsui? 

Mr. MATSUI. I won’t respond to that, Mr. Chairman. 

Mr. Robertson, your analysis actually goes back years and years 
in terms of the problems that we have had. I recall Mr. Daub does 
as well — in the early eighties we were having problems with both 
administrative law judges. Obviously the whole issue of disability 
claims and the backlog was significant then. It has obviously grown 
much larger now. 

You have said that the short-term solutions by the SSA Commis- 
sioner and Mr. Gerry being implemented now are good short-term 
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solutions. Then you are basically saying where do we go from here? 
I think that is really the crux of the issue. Obviously time will have 
to be given to them to put together the long-term plan. 

In your analysis — and perhaps I am asking a question that you 
won’t want to answer, but is it a management problem in terms of 
how these things are being done? Is it a structural problem? Is it 
a lack of money? Or is it all three of those? If it is all three of 
those, or any one of those, could you kind of elaborate on that in 
terms of your analysis of the long-term problems? How we can real- 
ly address these issues? Obviously, we are going to wait for the Ad- 
ministration to come up with their package, and we are all going 
to work with them because we all want to solve this problem. As 
you have said, we are all working in agreement here in terms of 
our goals. What is your analysis of the long-term approach that we 
need to be taking, in those three areas or any other areas that you 
might want to raise? 

Mr. ROBERTSON. You have hit three areas that are all contrib- 
utors to the problem. The one that maybe you didn’t hit directly 
that I would like to re-emphasize — and I mentioned it in my short 
statement — is that, I think everybody should realize that we are 
dealing with an extremely complex process that involves complex 
judgments, multiple appeals levels, and lots of adjudicators. So, in- 
herently, it is a difficult process to get your hands around, simplify 
and say here is the silver bullet that is going to fix everything. So, 
I would add that — the inherent complexity of the process — to your 
list of factors that have made the progress slow. 

I would also add that the solutions — and I am going to say this 
carefully — the solutions, in my view, to the problems should not be 
narrowly focused. We should be looking very broad. We should be 
looking at some of the systemic problems, the fragmentation prob- 
lems that are part of this overall problem that we are talking about 
this morning. 

So, my only suggestion as we are looking for causes and for po- 
tential solutions to the problem, is that: we not look narrowly, that 
we look broadly, that at least everything gets on the table for dis- 
cussion to begin with before we eliminate things, and that we look 
at things system-wide as opposed to one segment or another of the 
system. 

Mr. MATSUI. Okay. I think I understood you. I am not sure if 
I did. I think I understand your initial part of your comments in 
terms of the length it takes. As somebody who practiced law before 
coming here, a normal case that goes through a superior court in 
California would take through the appeal process 4 or 5 years, per- 
haps. We are talking about something a lot simpler in terms of ad- 
judicating a disability claim. We do have statistics that show that 
a claim actually is only seen for approximately 7 days or so. The 
rest is appeal time, or 500 days, 500-plus days, due to the fact that 
we have a backlog. 

What do you think is an ideal time? Let’s say that the backlog 
was cleared, and we had an efficient system going through the en- 
tire process. Could you make that estimate? Maybe you can’t. 

Mr. ROBERTSON. I can’t make that estimate. I know that obvi- 
ously we can do better than we are doing now, but I don’t have an 
ideal time in mind. I think we are going to be talking — or you are 
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going to be speaking with some QA people later on this afternoon 
that have looked at benchmarking other organizations. They may 
be able to provide some insights into that question. 

Mr. MATSUI. Could I ask you this question — and maybe, again, 
you think it would make some sense to try to figure out what 
should be the average time that a claim is adjudicated? The reason 
I ask that, how do we have a benchmark or how do we have some 
goals? 

Mr. ROBERTSON. I think that is a very difficult question that 
you raise. I think that you can look to other organizations for 
benchmarking. Ultimately, you have got to look back at your proc- 
ess and say what is it that I want? What do I want to accomplish 
with this process? That is going to 

Mr. MATSUI. Process requirements, yes. Okay. Thank you. 

Chairman SHAW. Mr. Brady? 

Mr. BRADY. Thank you, Mr. Chairman. 

Both the testimonies were excellent in different ways. Two of the 
statements that struck me were in Mr. Daub’s testimony, but you 
addressed them a minute ago, Mr. Robertson. One of them was 
that it has been 30 years since Congress has changed the law de- 
fining disability. In that timetable, the intervening years, the dis- 
abled community itself sort of passed the process by with new tech- 
nology and new approaches is able to do more in occupational areas 
than ever before. The decisionmaking is more complex with the de- 
terminers as a result of that. Also, as you would imagine, in 30 
years a lot of complex and conflicting legal rulings — that have 
made it more difficult to consistently apply the decisionmaking 
across the way. 

The second point you make is that it has also been about two 
decades since either Congress or the administration has really 
taken a fresh look at how the whole structure and process ought 
to work. I guess that is my question for both of you. Are you in dif- 
ferent ways saying it is time for the administration to think outside 
the box in defining, in developing a system that really works? Is 
it time for Congress to step up to try to help remove some of the 
complexity or the conflicting legal decisions over the years that 
make it tough for the system to work? I would open it up to both 
of you. 

Mr. DAUB. I would answer in this way: First, I think the Com- 
missioner is very dedicated to summoning the resources of the ad- 
ministrative leadership of the Social Security program to try to 
make as many efficient decisions inside the system without legisla- 
tive action, if that is possible. I think that the short-term goals she 
has established are starting to make sense and should produce 
some early results. I think that is an important point to emphasize. 

In our testimony, you will recall, I talk on behalf of the Board 
about three things that we believe can be done by the leadership 
of the Social Security Administration, administratively. They deal 
with the quality of the decision making, not the quantity or proc- 
essing. Focusing on the quality should lead to less confusion in the 
early period of the determination process, which can take 100, 106, 
102, 115 days, according to various studies. If it just took 3 cal- 
endar months, to make a decision that wouldn’t be bad for a very 
subjective judgment that is being made about assessing somebody’s 
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degree of pain, their inability to take occupational therapy and to 
do alternative work to make a living. The Disability Determination 
Services are short of people who are well trained — it takes about 
2 years to train these folks to be able to make those sound early 
judgments. We have high turnover coming, a very aging work force, 
and a crazy quilt of rules and regulations from the courts that have 
impacted the decision process. Many of them never appealed, so we 
don’t have any consistency from region to region. 

I think another important thing is that the administrative law 
judge system is just a paradise for extending matters as long as 
you can — especially if you hire a lawyer who is not forthcoming 
with the evidence or holds back or has something that may be a 
little damaging to your case. The administrative law judge wears 
two hats: the decisionmaking hat of having to decide the fairness 
of the Disability Determination Services decision, to adjudicate 
whether the appeal should be approved or not; and the interrogator 
representing the taxpayer and the system, sort of attacking the 
credibility of the witnesses and the claimant. So, the claimant and 
lawyer perceive the judge as almost being adversarial in a way. 

So, part of the problem is attorneys take cases all the way 
through the court appeals process as long as they can because the 
record is not closed. Then the case gets up to the Federal district 
judge, where it gets remanded with an automatic $2,000 attorney’s 
fee being paid for 30 seconds’ worth of work. So, the longer the case 
is strung out, the more the lawyer makes. What is suffering is the 
process, the backlogs, and the claimants behind them. 

So, I think that a fundamental reform can be accomplished by in- 
ternally getting some of these things done that we are talking 
about today with the encouragement of this Committee. Second, I 
think Congress should legislate. I think it is time in the next year 
or so that this Committee take a strong look at things like: the 
record being closed, whether there should be an Article I court spe- 
cialized in disability case matters, and whether there should be a 
process where there is a State’s lawyer, a Federal Social Security 
lawyer, that represents the taxpayer side of the issue. Then after 
that hearing, close the record. 

Those are things that I think need to be looked at by this Com- 
mittee. 

Mr. BRADY. Thank you. Mr. Robertson? 

Mr. ROBERTSON. The short answer to your question, from my 
perspective, is that in looking for potential solutions to the prob- 
lems that we are talking about today, yes, indeed, people should be 
thinking outside the box. Of course, that means, however, that 
those outside-the-box solutions are going to have to be discussed in 
terms of here are the pluses, here are the minuses, and there is 
going to have to be a lot of communication with you about the 
pluses and minuses of these types of solutions. 

Mr. BRADY. Mr. Chairman, you need to know, in the ques- 
tioning I am not suggesting that we have legislative solutions for 
all this, but neither do you want to abdicate responsibility. It 
seems that at some point this has gotten to such a critical situa- 
tion. We all ought to be looking at ways that — roles we can play 
in helping solve this. Thank you, Mr. Chairman. 

Chairman SHAW. Mr. Becerra? 
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Mr. BECERRA. Thank you, Mr. Chairman. Thank you very 
much for empaneling the witnesses and holding this hearing. 
Thank you for having come. 

Let me go back to a question that Mr. Matsui raised. In prepara- 
tion for this hearing, I asked my district staff to give me a sense 
of what we are encountering when it comes to these cases, these 
disability claims. I was told by the senior caseworker in my office 
that typically it takes someone in my congressional district 4 to 5 
months to get an initial determination, about another 3 or 4 
months to get a reconsideration, about a year to get a decision from 
the judge, an ALJ, and about 2 to 3 years to get a decision from 
the Appeals Council. Of course, there are a few who do go on to 
Federal court. I suspect that is pretty consistent throughout with 
other folks as well. 

Given everything you have said, and having looked over some of 
the written testimony, is there some way that we can reduce that 
latter portion of time? It seems that when you have to appeal your 
case — and oftentimes, many of the claimants are — you are going to 
be waiting a lot longer the last steps, when you probably are most 
in need. Now you are starting to pay an attorney to help you take 
your case forward. So, is there any thought being given to how you 
reduce the wait between the decision by the ALJ and any decision 
that might be rendered by the Appeals Council, which at least in 
Los Angeles has resulted in, in some cases, 2 to 3 year waits? 

Mr. ROBERTSON. Is that a question for me? 

Mr. BECERRA. Mr. Robertson, Congressman Daub, either one. 

Mr. DAUB. The Social Security Advisory Board has addressed it 
since 1998, and I think there are things that can be done. I think 
to Mr. Brady’s question, I said that it is time for Congress to look 
at the process. Although I believe much can be done administra- 
tively, the administrative law judge appeals process, where you are 
focusing, is going to require congressional action in order to create 
a new process. 

Mr. BECERRA. Yes, but I am not sure I would like to see the 
record closed. 

Mr. DAUB. Let’s talk about that for a minute, if I may. Closing 
the record is what proves the American system of jurisprudence. If 
you have any other type of court case of any complexity, for mental 
stress, pain, emotion, shock, whatever it is, at some point the 
record close. I am not saying when, now. The concept is that of 
closing the record so that the judge isn’t at each next level consid- 
ering new evidence, almost taking the case through a de novo new 
process as if you start all over. The fact is that the system cur- 
rently is not cutting off one set of factual considerations, forcing 
the claimant to put his best evidence in at that point based on the 
disability claim to get a determination, knowing that they can come 
back and refile if there is further degeneration in the spine or other 
illnesses, or if they get dismissed at some level they can come back 
and refile, which you can do without prejudice in any other type 
of court case. 

Mr. BECERRA. See, I would look at it differently. I would say 
that one of the difficulties we are having is that you are having 
claimants who, for the most part, are not versed in the law. They 
don’t know how to best marshal the facts forward, and it is not 
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until they get to the ALJ stage that when they do finally hire an 
attorney because now it is getting pretty late in the process. If they 
do hire someone who can say, by the way, you should have raised 
these facts. To me that is two things. It spells out two solutions. 
One is we do a much better job — and principally that means put- 
ting more resources at the early stage so that these claimants do 
put forward all of their evidence 

Mr. DAUB. Well, that is what we should do. I agree with that. 

Mr. BECERRA. If we do that, then I think you will have a fairly 
complete — without having to close the record, and ultimately I 
think what we have to try to do is figure out a way to get from 
the ALJ through the Appeals Council in a much faster way. To me 
that means if you put more resources in at the initial stage or you 
make that initial determination by someone at the Agency, that 
what you are going to do is you are going to prevent the difficulties 
that I think you raise rightfully, that a judge is having to consider 
new evidence for the first time, which should have been developed 
way at the beginning, at the first stage, and not depend so much 
on the claimant to try to marshal together his or her best case. I 
think we are wasting a lot of time in not allowing them to put their 
best foot forward. We shouldn’t be adversarial in any way with 
them because if they have a legitimate claim, we owe them those 
benefits, and we should develop their case as much as possible. 

Mr. DAUB. We should. We should make sure that it is a proper 
claim, that it is not fraudulent, that it is being paid properly. We 
have a system that also has a substantial insolvency issue. The 
oversight over claims paid and the redetermination process also 
lags dramatically. 

So, it is complex, but to be sensitive to the disability claimant, 
that is truly, compassionately what we should have as our focus. 
On page 5 of the formal testimony that our Board has presented 
to you today, we list the objectives that reform of the system should 
have, that all who truly are disabled and cannot work should re- 
ceive their benefits. 

My testimony on behalf of the Board today emphasized adminis- 
tratively what we do to improve the quality of the determination 
to begin with. I couldn’t agree with you more that that is where 
the emphasis on reform should be. 

In the end, there will be those cases that will go into the system 
of appeal. That system, too, if it is reformed, will put pressure on 
more quality work up front early on. If you leave that system open- 
ended so you are not happy with the way things are going through 
the administrative process, knowing you are going to get a better 
deal from the court system, which is what is basically the result 
now, you will wait because you will get a better deal if you take 
it to court. 

Mr. BECERRA. Mr. Chairman, I know you have been gracious 
with the time 

Mr. DAUB. So, I think that is the dilemma that you face. 

Mr. BECERRA. Congressman Daub, I think the difficulty is the 
courts which have to finally dispense the justice are saying we see 
from the record, which should have been better developed at the 
beginning — that this claimant had a cause. The process didn’t 
allow the claimant to fully develop at the initial stages, so the ALJ 
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or the Advisory Council could come up with a good decision. It is 
now left up to the courts. Instead of expending so much money and 
time and causing the claimant so much grief and loss of money, 
let’s get our determiners to get out there and virtually tell these 
folks you are missing this piece of evidence. Get it out here, be- 
cause the earlier we do it, the quicker we can dispense with those 
cases that are truly frivolous and deal with those that are really 
legitimate and come up with a solution. If there is an appeal, then 
you are going to have a good record because the ALJ will have all 
the evidence he or she needs. So will the Advisory Council, and you 
will never have to go to court to do that. 

Mr. Chairman, you have been gracious with the time. Thank you 
to the two of you for your testimony. 

Chairman SHAW. Thank you. I think this is insightful, and I 
think we need to do a little more work. It is difficult sitting here, 
never having tried such a case, and trying to figure out how we can 
solve the problems involved in the process. 

Years and years ago, I was a municipal judge. What we would 
do is if the defendant was represented by counsel, we would always 
bring in the city prosecutor. If he were not, then it would just go 
forth almost as an administrative type of proceeding. 

Maybe what we have here is a system that is a hybrid which 
really doesn’t focus correctly in either instance. It is one size fits 
all, so it is like you are either a size 9 V 2 or IOV 2 . So, we will give 
you a 10. I think we need to maybe take a look at the process for 
people that have attorneys and people that do not to try to expedite 
the process. 

Mr. DAUB. Mr. Chairman, Federal judges tell me — if I might 
just briefly comment, I have talked to a number of Federal judges 
in the last couple of months since I have been privileged to have 
this assignment. They commiserate with the administrative law 
judge. I say this kiddingly because I know that they are here today, 
they are listening, they are watching, and they are my friends. 
They ought to wear robes, but they don’t. They have a tough job 
to wear both hats, almost, in that process. 

So, if there is a way to force quality into that record on the way 
up, we all feel that is the better approach. There is a way — and you 
said it, when you were a municipal judge. There is a way that you 
get some balance in the system. You force it to come to the court 
better prepared so that the playingfield is level. The end result is 
that we want fair and uniform efficient determination. I think you 
are on to something. 

Chairman SHAW. Who presents the case to the judge initially? 
Is it 

Mr. DAUB. The lawyer for claimant normally, on appeal in the 
ALJ system. 

Chairman SHAW. Is there representation from the Social Secu- 
rity Administration who made the first determination? 

Mr. DAUB. Just the file that has been submitted. 

Chairman SHAW. So, you are counting on the judge having thor- 
oughly read the file before the case. 

Mr. DAUB. That is what you are counting on. 

Chairman SHAW. I would assume that that is 
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Mr. DAUB. I think most — I certainly think those judges make an 
effort to read every file, but there is also a backlog there. They are 
overwhelmed. They’ve got a huge load on them in many jurisdic- 
tions. As that Federal judge commented to me, these cases get to 
the Federal court just almost like they have been thrown into a 
shoe box. The Federal judge then has to feel compelled to go sort 
that case out from the beginning. 

Chairman SHAW. How many cases a day would a typical judge 
hear? 

Mr. DAUB. I am sorry? 

Chairman SHAW. How many cases a day would the judge hear? 
A whole slew of them or 

Mr. DAUB. I don’t know. It could be two or three. It could be 10. 
It depends on the 

Chairman SHAW. How long does the process usually take, the 
whole hearing process, typically? 

Mr. DAUB. A typical case? I am going to ask a staffer because 
I haven’t been in the courtroom in a long time. Forty-five minutes 
to an hour and a half? 

Just the actual court experience itself, 45 minutes to an hour and 
a half That would probably be the average. 

Chairman SHAW. Okay. Well, thank you very much. I thank 
both of you. Perhaps this Subcommittee should go to court 1 day 
and watch one of these. It might not be a bad idea 

Mr. DAUB. We are going to hold field hearings in Denver on 
Thursday and Friday. 

Chairman SHAW. Well, I don’t know that we have to go to Den- 
ver. Perhaps downtown would do. I don’t know. Anyway, we thank 
you both. 

Mr. DAUB. Thank you. 

Mr. ROBERTSON. Mr. Chairman, thank you. 

Chairman SHAW. We thank you both for your testimony. 

Next we have Witold Skwierczynski. Boy, I am always challenged 
on difficult names, but I believe this one is the best one I have 
seen. He is the President of the National Council of the SSA Field 
Operations Locals, Chicago, Illinois, and a Representative in the 
American Federation of Government Employees, Social Security 
General Committee, AFL-CIO, Baltimore, Maryland. I apologize 
for crucifying the pronunciation of your name. If it was any longer 
it wouldn’t fit on there. In fact, it barely fit on the placard there. 

Anthony T. Pezza, who is the President of the National Coalition 
of Social Security Management Association; Jeffrey H. Price, who 
is the President of the National Association of Disability Examiners 
(NADE) from Raleigh, North Carolina; Linda Dorn, who is the Vice 
President of the National Association of Disability Determinations 
Directors, Lansing, Michigan; and David Stapleton, who is the Di- 
rector of Cornell Center for Policy Research. 

Welcome to all of you. We have your written testimony that will 
be made a part of the record, and you may proceed as you see fit. 
Thank you. Thank you all for being here. Mr. Skwierczynski, would 
you pronounce that for me, please? 

Mr. SKWIERCZYNSKI. Witold Skwierczynski. Thank you. 
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STATEMENT OF WITOLD SKWIERCZYNSKI, PRESIDENT, NA- 
TIONAL COUNCIL OF SSA FIELD OPERATIONS LOCALS, CHI- 
CAGO, ILLINOIS, AND REPRESENTATIVE, AMERICAN FED- 
ERATION OF GOVERNMENT EMPLOYEES, SOCIAL SECURITY 
GENERAL COMMITTEE, AFL-CIO, BALTIMORE, MARYLAND 

Mr. SKWIERCZYNSKI. I am with the union. We represent 
50,000 bargaining unit Social Security workers. 

The Social Security Disability Program is in trouble, and it is in 
deep trouble. Unfortunately, the Administration has not provided 
sufficient appropriations to allow Social Security to dig out of its 
hole. The Bush budget has cuts in our full-time equivalent staffing 
for fiscal year 2003. I do not see how we can absorb a cut when 
the Commissioner has already said that we are about 150,000 case 
backlog on our disability program. She has indicated to the Senate 
Finance Committee that in order to work off that backlog, the 
Agency is going to need 400 to 500 million additional dollars just 
to work off the backlog. I was shocked to hear Deputy Commis- 
sioner Gerry say that they are not going to ask for any more money 
when it is clear that the only way that the Agency is going to be 
able to cut down the backlog is to have additional employees do 
cases. 

I am also disappointed that nobody is mentioning this terrible 
crisis that we are having on the special Title II Disability Work- 
load. Unfortunately, what has happened is literally half a million 
of Title XVI Social Security beneficiaries, the Agency has finally de- 
termined, are due back Title II Social Security benefits. The Agen- 
cy is going to have to take a half a million Social Security claims. 
Most of these claims are going to require additional disability deci- 
sions which is going to totally backlog the State agencies as well 
as the field offices that have to take those cases. These half a mil- 
lion Title XVI beneficiaries, who are due back pay benefits, have 
children and spouses who also may be due benefits on their record, 
which will mean additional claims that have to be taken. The union 
estimates that it will take a minimum of 22 to 25 hours per case 
to do these, which means that you’re going to need about 6,000 
work years in order to work off these cases. I think Congress needs 
to look very closely at funding the situation. This is a group of 
beneficiaries, by the way, that is the poorest of the poor. These are 
SSI recipients, who we have not paid properly and are due benefits, 
some of these cases date back to 1974. This is also an indication 
of mismanagement of the disability program. The Agency has 
known about this situation since the mid ’90s and has not taken 
any action until recently to deal with it. 

Another thing that the Agency hasn’t done that nobody is men- 
tioning today is work continuing disability reviews (CDR). People 
who are getting disability benefits, some of them to go back to 
work. If you are a Title II beneficiary, you get a trial work period. 
We get information that these people go back to work, but our em- 
ployees in Social Security field offices don’t have any time to take 
these work CDRs. The Agency doesn’t track them. They don’t track 
their processing time. They don’t track their volume. They stack up 
in our offices and are overpayments that are not addressed. These 
overpayments continue to mount. We need additional staff to do 
address these CDRs. Now, the Congress did initiate a program 
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called Ticket to Work. The Agency hired 32 employment support 
representatives (ESR) for a pilot program. One of their functions 
was to do work CDRs, and they have done many of them and saved 
hundreds of thousands of dollars of trust fund dollars. We need to 
expand that program throughout the country. The ESRs pay for 
themselves and save taxpayer dollars. 

Although Commissioner Barnhart has testified about some of the 
problems, it is funny that one of the big problems is the initial 
claim. Most people don’t file appeals. About 47 percent of Title II 
beneficiaries are approved. A large percentage file appeals, but the 
average person that files a claim only makes it through the initial 
claims phase. 

The Disability Claims Manager (DCM), which is a pilot that the 
Agency experimented with, cut the processing time of disability 
claims to 62 days. Right now you have heard testimony that the 
average case takes 102 days. The Agency goal is 120 days. The 
DCM did it in 62 days. Why did the Agency terminate that pro- 
gram? Why aren’t we implementing the DCM across the board to 
save hundreds of thousands of disability applicants time in terms 
of the processing of these cases. 

Not only that, but with regards to the ALJ, the Agency piloted 
the Adjudicate of Officer Program, which was a professional em- 
ployee who was able to make favorable decisions upon reviews. 
They screened out about 17 percent of all cases that were sent to 
hearing, and in screening out those 17 percent cases, reversing 
them and approving them, the ALJs has less work. They had 20 
percent less work. The Agency killed that program, too. 

The Commissioner says let’s have more litigation. By cutting out 
reconsiderations, what you do is you have more litigation. The 
claimants are forced to get a lawyer to deal with the hearings proc- 
ess. Even though reconsideration is only cut 17 percent, have a 17- 
percent reversal rate, that is a large group of people, along with 20 
percent who don’t pursue their claims, 37 percent of the people that 
don’t have to get an attorney, don’t have to deal with the hearings 
process and with the lengthy delays. So, I don’t think it is the 
greatest idea to cut out the reconsideration process. I think what 
we need to do is, one, improve — I agree we need to improve the 
quality. I think the DCM does that. I think the wildly varing ap- 
proval rates from State to State would indicate that there is some- 
thing wrong with the system that we have now. 

We ought to seriously look at Federalizing the Social Security 
Disability Program to ensure more uniformity and more consist- 
ency in decisionmaking. We should look at having a caseworker ap- 
proach, like the DCM, which claimants love. The DCMs provided 
a quicker decisionmaking and quality product that produced high 
satisfaction rates. We need to have consistency. The problem today 
is that in the DDSs they are using one set of rules and the judges 
are using another set of rules. So, we need to unify the process to 
rectify the problems. It should be shocking to us that 60 percent 
of cases that are appealed to the ALJs are reversed, 60 percent. 
That means there is something wrong with the initial claims proc- 
ess, and that is the first thing that needs to be addressed. 

Another problem is that we have 50 States with 50 different su- 
pervisors making the decisions using different rules. My suggestion 
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is that this Committee addresses the initial claims process and the 
lack of uniformity. The DCM and ESR have proven effective. 
Thank you Mr. Chairman and Ranking Member Matsui for holding 
this hearing. 

[The prepared statement of Mr. Skwierczynski follows:] 

Statement of Witold Skwierezynski, President, National Couneil of SSA 

Field Operations Locals, Chicago, Illinois, and Representative, American 

Federation of Government Employees, Social Security General Com- 
mittee, AFL-CIO, Baltimore, Maryland 

Chairman Shaw, Ranking Member Matsui, and members of the Social Security 
Subcommittees, I thank you for the opportunity to present this statement regarding 
Social Security’s disability programs and the challenges that face SSA and Con- 
gress. As a representative of the AFGE Social Security General Committee and 
President of the National Council of SSA Field Operations Locals, I speak on behalf 
of approximately 50,000 Social Security Administration (SSA) employees in over 
1400 facilities. These employees work in Field Offices, Offices of Hearings & Ap- 
peals, Program Service Centers, Teleservice Centers, Regional Offices of Quality As- 
surance, and other facilities throughout the country where retirement and disability 
benefit applications and appeal requests are received, processed, and reviewed. 

In previous testimony before the Social Security Subcommittee, we have com- 
mended the Social Security Advisory Board (SSAB) for its continual perseverance 
addressing improvements necessary to strengthen SSA’s capability to answer the de- 
mands of the public it serves. Prior to becoming SSA Commissioner, Jo Anne 
Barnhart was a member of the SSAB. The Social Security Advisory Board has con- 
fronted a number of important issues, including changes in the disability programs, 
the Agency’s quality of service to the public, the need to safeguard the public’s funds 
as well as the administration of the Supplemental Security Income (SSI) program. 
AFGE is committed to working with Commissioner Barnhart and Congress regard- 
ing these complex issues, as well as other issues continuing to present challenges 
to SSA and its employees. 

Commitment to Staffing and Resources 

The disability program is growing rapidly. Approximately 10 million Americans 
and their families depend upon SSA’s disability programs. As baby boomers grow 
older, there is an increased likelihood of their filing for disability benefits. This 
causes the amount of resources dedicated to SSA disability programs to significantly 
increase. Last year, almost 70 percent of SSA’s administrative budget was spent ac- 
complishing disability work. Unfortunately, without serious changes in the current 
administrative process, along with additional staffing and resources needed to ade- 
quately receive and process this work, disability service to the taxpayer will deterio- 
rate. 

SSA will be unable to continue to timely and efficiently process disability claims 
unless the Administration and Congress provide additional resources. Absent appro- 
priate financing for additional staff, SSA cannot guarantee providing timely pay- 
ment of benefits, correct administration of complex regulations as well as training 
and mentoring both current employees and new workers. President Bush’s FY 
2003 budget request not only falls short of providing the resources necessary 
to begin addressing this crisis, but calls for a reduction in workyears. AFGE 
believes a shortage of over 5500 positions currently exists in field offices and TSCs 
across the country. This shortage has already proven to be a recipe for disaster in 
providing adequate service. Backlogs of disability claims have created lengthier 
processing times. Callers are unable to get through on the toll free number and 
phones in field offices are frequently unanswered. The most recent example of last 
week’s 800 number accessibility will demonstrate my point. Because of the tremen- 
dous backlogs in SSA’s Processing Service Centers (PSCs), employees who assist our 
understaffed Teleservice Centers were unable to provide assistance during the busi- 
est week of the month. This resulted in unacceptable levels of service. In fact, SSA 
has indicated that no PSC employees will be answering the 800 number for the rest 
of the fiscal year. This will cause 800 number performance levels to further deterio- 
rate. The Government Performance Results Act goal for SSA’s 800 number service 
is an overall 5-minute access rate of 92%. Last week, the 800 number 5 minute ac- 
cess rate slipped to an average of 82%. Occasionally last week the 5 minute access 
rate was as low as 68%. As I have previously testified, the public can expect to wait 
up to several hours in many SSA reception areas across the country before being 
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interviewed. Employees are forced to rush through the interviews, and stress levels 
have escalated to an unacceptable degree according to employee surveys. 

Senior SSA officials have testified at various times to this Committee and other 
committees, that without process improvements, the Agency will need 20,000 addi- 
tional Full Time Equivalent Employees (FTEs) to maintain previous service levels. 
Eighteen years of staffing cuts has heen the primary cause for SSA’s deteriorating 
service. During this time FTE levels plummeted from 86,000 to 62,000. Most of the 
cut was in direct service workers in the field. Recently the Social Security Advisory 
Board (SSAB) has issued multiple reports, which criticize SSAs inadequate staffing 
and resources. The Board has concluded that such resource deficiencies have ad- 
versely affected the Agency’s ability to provide adequate service. In January 2001, 
the SSAB urged the President to provide sufficient funding for SSA to enable it to 
improve its service to the public. In September 2001, the SSAB contacted the House 
and Senate Appropriation Committees reiterating its concerns previously addressed 
to President Bush. It is unfortunate that those cries for help seem to have fallen 
on deaf ears. 

Unless Congress acts to increase SSA’s administrative budget, the Agency’s serv- 
ice levels will continue to decline. 

SSA’s Disability Programs 

AFGE believes that immediate attention needs to be given to three specific issues 
regarding the SSA disability benefit program: providing proper staffing and resource 
allocations, ensuring consistent disability decisions in a more expeditious manner 
and maintaining quality in person service and assistance at the field office level. 

SSA’s disability programs are at the heart of the Agency’s many challenges. 
AFGE is just one of many voices that has insisted upon reform of SSA’s seriously 
flawed disability structure. 

However, institutional problems continue to be overlooked. SSA’s ethos of discour- 
aging open discussion of problems continues to exist. Communication between head- 
quarters and operations in the field remains poor. Workgroups designed to address 
problem areas or workloads no longer include either the union or the employees who 
actually do the work. These employees in field offices and teleservice centers who 
have been working at SSA’s frontlines serving the public, know what is wrong and 
what is needed. The open door policy between the Commissioner and the Union has 
does not exist. These actions have caused SSA employees to doubt Commissioner 
Barnhart’s sincerity and will ultimately cause employees to mistrust any changes 
implemented without their participation and input. AFGE understands that long- 
lasting progress will only be achieved with the assistance of those who not only un- 
derstand the problems, but also have the institutional experience and knowledge to 
repair SSA’s disability programs. Certainly much more can be accomplished in a 
constructive manner with open two-way communications. The union remains com- 
mitted to such a process. 

SSA must develop and implement a new quality management system that will 
routinely produce information the Agency needs to properly guide disability policy. 
Equity and consistency in disability decision-making does not exist today. Claim- 
ant’s chances of being approved for disability benefits depend on where they live and 
the amount of their resources. 

For example, SSA records appear to suggest that those who have the resources 
to obtain medical attention early and often have a better chance of being approved 
for benefits than those who have a limited income or resources. (See Chart Below) 
Nationwide, those applying for Social Security disability have a much greater 
chance of being approved than those who may only apply for the Supplement Secu- 
rity Income (SSI) program. SSA records clearly expose the inconsistencies of the 
State DDS decisions. More than 70 percent of Social Security disability claims for 
benefits are approved in New Hampshire, while only less than 38 percent of those 
who file for benefit in Oklahoma are approved. Of those who applied for SSI bene- 
fits, New Hampshire soars with an allowance rate of over 63%. However, less fortu- 
nate are those from Kansas, Missouri, Louisiana and Georgia. Less than 35 percent 
of the SSI applications in these states are approved by the respective State Dis- 
ability Determination service (DDS). The reconsideration process is fraught with in- 
consistencies. Reconsideration claims in Missouri and Pennsylvania result in a 40% 
reversal rate. Conversely, reconsiderations in East Los Angeles, Kentucky, New 
York and Oklahoma result in less than 15% approval rate. Reconsideration of an 
SSI application is less likely to be approved than Til cases. 

As an illustration, following is a compilation of different states and the variance 
from state to state in allowance and denial rates: 




T2 

Initial 

Tie 

Initial 

Concurrent 

Initial 

T2 

Recon 

Tie 

Recon 


Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

NATIONAL AVERAGE 

47.4 

52.6 

39.5 

60.5 

30.4 

69.6 

19.0 

81.0 

16.0 

84.0 

BOSTON Region 

56.8 

43.2 

43.6 

56.4 

34.5 

65.5 

30.0 

70.0 

25.6 

74.4 

New Hampshire * 

70.3 

29.7 

63.6 

36.4 

56.2 

43.8 

33.3 

66.7 

33.3 

66.7 

Connecticut 

55.7 

44.3 

39.2 

60.8 

32.3 

67.7 

30.4 

69.6 

21.6 

78.4 

New York Region 

48.5 

51.5 

40.8 

59.2 

34.5 

59.2 

15.1 

84.9 

13.5 

86.5 

New York * 

51.5 

48.5 

39.9 

60.1 

33.4 

66.6 

12.2 

81.3 

12.6 

87.4 

Albany 

55.0 

45.0 

36.2 

63.8 

32.6 

67.4 

22.0 

78.0 

19.4 

80.6 

Puerto Rico 

34.6 

65.4 

- 

- 

- 

- 

16.3 

83.7 

- 

- 

Philadelphia Region 

53.1 

46.9 

43.7 

56.3 

34.6 

65.4 

20.3 

79.7 

16.7 

83.3 

Maryland 

49.8 

50.2 

38.6 

61.4 

30.4 

69.6 

25.3 

74.7 

18.0 

82.0 

PA* 

60.2 

39.8 

48.6 

51.4 

40.7 

59.3 

40.6 

59.4 

29.2 

70.8 

Atlanta Region 

40.3 

59.7 

35.8 

64.2 

27.0 

73.0 

16.3 

83.7 

14.0 

86.0 

Alabama * 

48.8 

51.2 

37.7 

62.3 

33.3 

66.4 

34.7 

65.3 

33.5 

66.5 

Georgia 

38.2 

61.8 

34.0 

66.0 

25.7 

74.3 

17.9 

82.1 

14.5 

85.5 

Kentucky 

37.3 

62.7 

35.0 

65.0 

23.8 

76.2 

10.9 

90.1 

9.8 

90.2 

Birmingham 

50.8 

49.2 

40.3 

59.7 

35.1 

64.9 

35.1 

64.9 

34.0 

66.0 

Florida 

41.7 

58.3 

41.6 

58.4 

30.7 

59.3 

20.5 

79.5 

19.6 

80.4 

Miami 

42.3 

57.7 

49.3 

50.7 

35.4 

64.6 

21.7 

79.3 

26.4 

73.6 

Chicago Region 

47.3 

52.7 

36.4 

63.6 

30.1 

69.9 

19.8 

80.2 

15.0 

85.0 

Illinois 

49.3 

50.7 

38.1 

61.9 

31.8 

68.2 

18.7 

81.3 

15.9 

84.1 
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Michigan * 

49.8 

50.2 

35.3 

64.7 

31.9 

68.1 

32.3 

67.7 

24.7 

75.3 

Wisconsin 

52.0 

48.0 

37.2 

62.8 

30.3 

69.7 

31.7 

68.2 

16.8 

83.2 

Dallas Region 

41.3 

58.7 

36.7 

63.3 

29.6 

70.4 

18.7 

81.3 

17.3 

82.7 

Louisiana * 

43.3 

56.7 

30.9 

69.1 

30.7 

69.3 

39.9 

61.0 

27.6 

72.4 

Texas 

40.0 

60.0 

40.0 

60.0 

30.5 

69.5 

18.7 

81.3 

18.5 

81.5 

New Mexico 

49.1 

50.9 

41.3 

58.7 

32.2 

67.8 

23.2 

76.8 

20.9 

79.1 

Oklahoma 

39.3 

60.7 

36.7 

63.3 

27.7 

72.3 

14.3 

85.7 

12.6 

87.4 

Shreveport 

42.8 

57.2 

31.6 

68.4 

28.7 

71.3 

21.4 

78.6 

29.5 

70.5 

Kansas City Region 

54.3 

45.7 

34.4 

65.6 

27.0 

72.0 

23.8 

76.2 

15.5 

84.5 

Missouri * 

56.8 

43.2 

33.0 

66.0 

28.6 

71.4 

44.8 

55.2 

35.3 

65.7 

Kansas 

47.2 

52.8 

34.7 

65.3 

22.1 

77.9 

23.5 

76.5 

14.6 

85.4 

Denver Region 

43.6 

56.4 

41.1 

58.9 

25.2 

74.8 

14.2 

85.8 

9.7 

90.3 

Colorado * 

46.6 

53.4 

42.2 

57.8 

27.6 

72.4 

27.6 

72.4 

5.7 

84.3 

N. Dakota 

45.4 

54.6 

37.3 

62.7 

22.0 

77.0 

17.2 

82.8 

8.5 

91.5 

S. Dakota 

48.2 

51.8 

36.5 

63.5 

23.0 

76.0 

18.8 

81.2 

12.8 

87.2 

San Francisco Region 

52.8 

47.2 

46.2 

53.8 

37.1 

62.9 

25.2 

74.8 

22.5 

77.5 

Arizona 

59.3 

40.7 

51.8 

48.2 

43.3 

56.7 

38.7 

61.3 

33.8 

66.2 

California 

50.9 

49.1 

45.7 

54.3 

34.4 

65.6 

22.1 

77.9 

18.6 

81.4 

Bay Area 

56.0 

44.0 

52.6 

47.4 

43.2 

56.8 

28.5 

71.5 

20.8 

79.2 

L.A. East 

42.7 

57.3 

44.0 

55.0 

32.1 

67.9 

12.4 

87.6 

12.2 

87.8 

West * 

59.8 

40.2 

49.9 

50.1 

42.0 

57.0 

31.2 

68.8 

22.5 

77.5 

LA. North* 

58.7 

41.3 

49.3 

50.7 

40.0 

60.0 

31.8 

68.2 

42.2 

57.8 

L.A. South 

42.0 

57.0 

49.2 

60.8 

31.4 

68.6 

19.7 

80.3 

19.9 

80.1 
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T2 

Tie 

Concurrent 

T2 

Tie 


Initial 

Initial 

Initial 

Recon 

Recon 


Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

Allow 

Deny 

Sacramento 

48.6 

51.4 

42.2 

57.8 

30.2 

69.8 

23.6 

76.4 

31.6 

78.4 

Seattle Region 

50.0 

50.0 

43.6 

56.4 

21.2 

68.8 

22.2 

77.8 

16.1 

83.9 

Alaska * 

57.4 

42.6 

52.3 

47.7 

38.1 

61.9 

50.0 

50.0 

0.00 

100.0 

Oregon 

49.7 

50.3 

40.7 

59.3 

28.3 

71.7 

24.1 

75.9 

16.2 

83.8 

Washington 

49.9 

50.1 

44.3 

55.7 

32.5 

67.5 

22.0 

78.0 

15.8 

84.2 

Seattle 

50.1 

49.9 

49.8 

50.2 

36.6 

63.4 

24.3 

75.7 

16.1 

83.9 


“Prototype” sites. 
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In a system where contributions are made equitably, such wildly divergent allow- 
ance rates raise significant questions regarding the accuracy and fairness of the de- 
cision making process. The American taxpayers are entitled to quality consistent de- 
cisions whether they live in California or New Jersey. The significant differences be- 
tween SSA and SSI disability approval rates leads one to conclude that wealth is 
a factor in the decision making process. We strongly encourage Congress to hold 
hearings in the near future to address these very important issues. 

As long as inconsistent medical decisions continue to be made by the State DDSs, 
the backlogs at the hearing levels may never be completely resolved. In some areas, 
the rate of hearing reversals is as high as 60%. 

SSA has spent millions of dollars testing new disability initiatives in an effort to 
address some of the serious problems with the disability process. One of those initia- 
tives is the “Prototype” pilot. Approximately 25% of SSA’s national initial disability 
claims workload was included in the Prototype, which was conducted in State DDS 
facilities for Alabama, 

Alaska, California (Los Angeles North DDS & Los Angeles West DDS branches 
only), Colorado, Louisiana, Michigan, Missouri, New Hampshire, New York, and 
Pennsylvania. The Prototype features were designed to: 

• Provide greater decisional authority to the disability examiner and more effec- 
tive use of the expertise of the medical consultant in the disability determina- 
tion process; 

• Provide more complete development and improved explanations of how the 
disability determination was made in order to enhance the quality of deci- 
sions; 

• Afford an opportunity for claimants to talk with the decision-maker if the evi- 
dence in the file does not support a fully favorable determination, and/or to 
submit further evidence before an initial determination is made. 

• Simplify the appeals process by eliminating the reconsideration step. 

Recently, Commissioner Barnhart announced her decision to expand the Single 

Decision Maker aspect of the Prototype pilot and to eliminate the Claimant Con- 
ference portion of the initial disability claims in the 10 Prototype states. These deci- 
sions were made prior to the completion of the pilot and before an analysis of final 
data regarding the pilot. The decision to eliminate the Claimant Conference appears 
to have been made solely due to the additional time that conducting such a con- 
ference adds to the processing time for initial disability claims. No data has been 
provided to the union which measures the impact of the claimant conference on the 
decision making process. Claimant conferences were intended to partially replace 
the loss of the Reconsideration appellate opportunity. Eliminating such conferences 
will, undoubtedly, result in additional hearings requests by denied claimants. Since 
there is a severe backlog of hearings cases, this is an undesirable result. The 2001 
Interim Report on the Prototype indicated that claimant satisfaction was much 
lower than claimant satisfaction for the Disability Claims Manager (DCM) pilot. The 
interim report also indicated that Prototype productivity was less than the current 
process, employee satisfaction was not especially high and that, although final re- 
sults were not available, the total pro^am costs of the Prototype appeared higher 
than the current process and the elimination of the Reconsideration leads to more 
hearing requests than the current process. In addition, the Prototype did nothing 
to resolve the state to state disparity in the disability claims allowance rates. 

The elimination of the reconsideration and the elimination of the Claimant Con- 
ference in Prototype states does not appear to be the solution to the disability prob- 
lem in SSA. It is particularly puzzling that SSA leadership appears enamored with 
the Disability Prototype and its lukewarm results while it scuttled the DCM, which 
exceeded the current process in numerous respects, especially processing time. 

As I emphasized in previous testimony before the Social Security Subcommittee 
in June 2001, the Disability Claims Manager (DCM) pilot (another SSA initiative) 
proved to be highly successful in addressing these problems in the disability pro- 
gram. Processing time was significantly better. In fact, the DCM processing time of 
62 days was almost V 2 . of SSA’s initial disability claim processing time goal of 120 
days. Customer service dramatically improved. Claimants expressed record high sat- 
isfaction rates for the DCM. The public likes the DCM caseworker approach and 
wants it retained in the current process. Although SSA contended that the DCM 
would cost more than the current process, no valid data exists showing this conclu- 
sion. Also, the pilot was prematurely terminated before valid statistical data could 
be compiled regarding full program costs. It is unfortunate that, since the last time 
I testified before the SSA Subcommittee, then Acting Commissioner, Larry 
Massanari, decided not to implement the most successful new disability initiative, 
the DCM. The DCM was a positive step to ensuring the public that consistent and 
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equitable disability decisions are made. Tragically, no actions were taken to imple- 
ment any of these successes, and the pilot was terminated. Congress should demand 
that SSA justify the elimination of this successful and innovative experiment. It is 
part of the answer to the disability problem. 

It is apparent that the primary reason that SSA terminated the DCM pilot was 
due to State resistance. Such resistance certainly was not based on a poor pilot re- 
sult. Instead the decision appears to be based on political considerations and the 
fear of losing work. Congress should be very concerned when SSA spends $ millions 
for a process that demonstrably improves the disability processing time yet is re- 
jected for political reasons. The concerns of the states are understandable in view 
of their unacceptably poor performance regarding decision consistency from state to 
state and their poor processing time in comparison to the DCM. However, the only 
real criteria should be the level of service that is provided to the claimant. Using 
customer service as a measure, the DCM exceeds State DDS performance in vir- 
tually every category. 

AFGE has recommended to Commissioner Barnhart that she reconsider former 
Acting Commissioner Massanari’s decision and implement the position of the DCM 
at SSA as soon as possible. AFGE is willing to work with the Commissioner in an 
incremental approach to achieving this goal. AFGE understands that there will need 
to be changes in policy, processes and institutional arrangements, as well as funding 
to implement this very valuable and successful position at SSA. Legislative amend- 
ments to the Social Security Act would be necessary to allow SSA workers to make 
disability decisions; however the crisis in disability processing requires immediate, 
as well as long-term changes. When trained to make medical decisions, SSA employ- 
ees can provide immediate relief to backlogged Disability Determination Agencies, 
and provide faster and better service to the public by serving as a single point of 
contact. The pilot demonstrates that the public loves the DCM, employees enthu- 
siastically support it and that it provides substantially better service than the cur- 
rent disability product. It is the responsibility of Congress to take the necessary ac- 
tion to assure the DCM is part of the solution to the disability problem. 

As a short term approach not requiring legislative change, AFGE is supportive of 
the “Technical Expert for Disability” position. This position would provide high qual- 
ity, trained field office employees the tools to assist disability claimants in both pro- 
grammatic and medical issues, provide professional personalized service to appli- 
cants, focus the disability interview, make or recommend disability decisions, and 
assist the DDS’s in their development and backlogs. 

Another tested initiative that would save considerable disability processing time 
is the Adjudicative Officer (AO). This position was intended to assist Administrative 
Law Judges to reduce the number of hearings and to prepare cases for efficient and 
expeditious hearings. AO’s were empowered to gather additional evidence and to 
make favorable decisions without hearings when the evidence submitted indicated 
that such a decision was appropriate. The pilot indicated that many hearings re- 
quests were quickly adjudicated by AO’s. These workers reduced the processing time 
for hearing requests. The AO’s met the same fate as the DOM’s. SSA cancelled the 
initiative. When processing time can be legitimately reduced, why is SSA termi- 
nating a methodology that achieves that objective? SSA should reexamine this posi- 
tion. 

Ticket to Work 

Another prominent challenge for SSA, as well as a legislative mandate, is com- 
plying with the provisions of the Ticket to Work and Work Incentives Improvement 
Act of 1999 (TWWIIA). SSA has, in fact, redefined its mission to include promoting 
the employment of Social Security beneficiaries with disabilities. By the year 2005, 
SSA’s goal is to increase the number of beneficiaries who can attain steady employ- 
ment and leave the disability rolls by 100%. Currently, less than one-half of one per- 
cent of Social Security Disability and SSI recipients return to work and whose bene- 
fits are terminated. If only an additional one-half of one percent of recipients were 
to cease receiving benefits due to employment, savings to the Trust Funds and 
Treasury would total $3.5 billion over the worklife of these beneficiaries. 

Section 121 of this legislation directs SSA to establish “a corps of trained, acces- 
sible and responsive work incentives specialists within the Social Security Adminis- 
tration.” As members of this subcommittee are well aware, this legislation man- 
dating specialists within SSA is the result of many years of poor service on the part 
of SSA in providing accurate information on employment supports and failing to 
process cases timely or accurately. SSA created the Employment Support Represent- 
ative (ESR) position as this work incentives specialist. The pilot of 32 ESRs testing 
models of how best to service the disabled community concluded in August 2001. 
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The final Evaluation Report of the ESR position was completed in November 
2001. Findings of the report were clear that the ESR was most effective in serving 
organizations and beneficiaries when situated in field offices serving the commu- 
nities. Beneficiaries and community organizations were overwhelmingly appreciative 
of the services the ESR performed, finding them to be compassionate, responsive, 
accessible, and highly knowledgeable. The investments of the ESRs in outreach pro- 
grams have led to increased trust of SSA by the communities, and increased pro- 
gram knowledge on the part of professionals and consumers. There is a great deal 
of interest on the part of organizations for a further rollout to service every locality. 
The pilot proved that Congress was correct when it insisted that SSA improve its 
service to disabled beneficiaries seeking to return to work. 

Furthermore, the ESRs were able to develop a single point of contact with bene- 
ficiaries, monitor their work progress in a timely and supportive manner, and proc- 
ess work reports and work-issue Continuing Disability Reviews (CDRs) timely, 
greatly reducing large benefit overpayments and anxiety on the part of the bene- 
ficiary. ESRs gave many examples of customers who, with ESR guidance, were able 
to reliably predict the outcome of their work activity and viewed benefit cessation 
as a mark of achievement. 

Both SSA and AFGE agree that hundreds of millions of dollars in benefit overpay- 
ments would be saved nationally if work issues are reported and worked promptly. 
SSA projects a large increase in work CDR activity, especially in the early stages 
of the Ticket to Work implementation. Even discounting the potential effect of Tick- 
et related workloads, work issue CDRs processed in field offices have been increas- 
ing at an average annual rate of over 35% for the past three years. Anecdotal evi- 
dence from employees throughout the country indicates that work issue CDRs are 
backlogged for up to several years in field offices. Overpayments on these cases can 
reach $250,000 for an office, and employees have encountered overpayments on indi- 
vidual records reaching $100,000. Unfortunately, the Union is unaware of any sta- 
tistical data regarding the numbers of work CDRs processed, the number pending 
and the cessation rate due to work activity. SSA should be required to maintain and 
produce such data. In processing medical issue CDRs, SSA contends that for every 
dollar spent, seven to twelve dollars in benefits are saved. The cost savings are 
greater for “work” CDRs since the cost of medical decision making is eliminated. In- 
vesting in the ESR position is a perfect example of applying stewardship respon- 
sibilities effectively and investing resources in a cost effective manner. 

The Evaluation Report recommends that the ESR job should be made a perma- 
nent position within SSA. The report also recommended that the ESR position be 
expanded to as many SSA offices as possible. The Report cautions: “Failure to insti- 
tutionalize a position to perform the duties that the ESR has piloted could in effect 
deny the public and community the opportunity to interact with an accessible and 
responsive SSA specialist. This could eliminate an important element in SSA’s plan 
to improve its employment support service delivery to the public. It could also nega- 
tively affect our ability to effectively train and advise other SSA staff in the provi- 
sions of the law, with implications for increased incorrect payments and the denial 
of benefits to beneficiaries.” 

Unfortunately, SSA is reluctant to implement the ESR position due to the short- 
ages of staff and resources in field offices. These intolerable resource deficits leave 
SSA in the position of ineffectively implementing the Ticket to Work and continuing 
to provide the current level of service. This is an impossible situation. 

AFGE believes an Agency decision not to implement the ESR would be a tragic 
mistake when the ESR has proven to be a winner for all parties. For SSA, it shows 
superb service to the public, provides stewardship in reducing benefits and overpay- 
ments, and results in SSA compliance with the legislative mandate for work incen- 
tive specialists within SSA. For the public, it provides stellar service, a single point 
of contact, and assists beneficiaries in leaving the disability rolls. For the taxpayer, 
it saves money and extends Trust Fund solvency. 

Section 121 of PL 106-170 authorized $23,000,000 to be appropriated to establish 
a community based work incentives planning and assistance program for disabled 
beneficiaries, and to develop a corps of work incentives specialists with SSA, for 
each of the fiscal years 2000 through 2004. SSA allocated all of the appropriated 
resources to grants outside the Agency. AFGE requests that Congress direct SSA 
to appropriate additional funding to meet the requirements of the Ticket to Work 
and Work Incentives Improvement Act. This provision of the legislation also re- 
quires continuous adequate funding beyond FY 2004. Otherwise, the most effective 
method of providing consistent, accurate information and assistance on work incen- 
tive programs will not be accessible to disabled beneficiaries. It is outrageous that 
budget constraints for SSA’s Administration Expenses will inhibit the success of the 
ESR, a Ticket to Work initiative, which is designed to generate Trust Fund Savings. 
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It would cost approximately 120 million to staff SSA’s 1300 field offices with 1500 
ESRs. The potential return of $3.5 billion indicates that this would be a prudent 
expenditure. 

Special T2 Disability Workload 

Inadequate staffing and resources influences SSA work priorities. While ignoring 
or putting off the inevitable can provide a temporary solution to a staffing and re- 
source problem, the consequences can be severe and compromise the Agency’s integ- 
rity. In addition to this being self-evident with the 800 number service, inadequate 
staff is also the cause for the “Special T2 Disability Workload.” This resource short- 
age will be a great challenge for the new Commissioner, this Congress, and the em- 
ployees of SSA as it begins to tackle the “Special T2 Disability Workload.” 

A study done by an SSA employee in the early 1990s revealed that a serious com- 
puter processing error existed in the Agency’s software. At that time, SSA became 
aware that the Social Security and SSI programs were not properly interfacing, re- 
sulting in a failure to properly identify SSI recipients who may be eligible for Social 
Security and Medicare benefits retroactively to 1974. From 1974 until the early 
1990’s, the SSI application did not solicit information that would identify individ- 
uals who would be eligible for Social Security benefits. SSA officials neglected to 
take the necessary action to correct this problem until recently. As a result of this 
systems failure, hundreds of thousands of SSI recipients and their families were not 
paid the proper Social Security benefits. This placed the burden of benefits solely 
on SSI, Medicaid, and State and County welfare programs instead of the Social Se- 
curity trust fund. 

Under Title XVI of the Social Security Act, SSI recipients are required to apply 
for all benefits for which they are eligible. SSA is responsible for identif 3 dng and 
paying the recipient once they achieve insured status for Social Security benefits. 
Eligibility for Social Security benefits reduces the State’s obligation to supplement 
the SSI and Medicaid programs. For example, in the cases SSA has identified, the 
average retroactivity is 8 years. This means that the states will be reimbursed an 
average of 8 years of past payments that States have made on SSI. In addition, 
using Social Security data, these individuals would have been eligible for Medicare 
retroactively for 6 years and Medicare would have been the primary insurance pro- 
vider rather than Medicaid. Thus, the burden for paying for medical services would 
shift from State budgets to Medicare. Therefore, SSA owes millions of dollars in 
back payments to the States and the U.S. Treasury General Fund. 

In March of this year, the AFGE National Council of Social Security Field Oper- 
ations Locals made Congress aware of this very serious situation. This issue impacts 
not only the Social Security and Supplemental Income (SSI) beneficiaries in every 
state and/or Congressional district, but affects SSA reimbursements of revenue due 
states for erroneous SSI and Medicaid payments. 

SSA has identified approximately 505,000 impoverished individuals to date who 
appear to be entitled to Social Security and Medicare benefits. Of those cases identi- 
fied, some may have a retroactivity period that can date as far back as 1974; how- 
ever, the average retroactivity involved is estimated to be about eight years. Be- 
cause of the limited number of cases reviewed, we believe that a complete and thor- 
ough audit of all SSI cases should be evaluated for possible entitlement to Social 
Security benefits. It is important to notify you that these numbers do not reflect the 
countless thousands of spouses, widows and/or children that may be eligible for So- 
cial Security benefits due to the Agency’s failure to correctly enforce the eligibility 
requirements for SSI beneficiaries. 

The cases identified in the Special T2 Disability Workload are complex and re- 
quire careful screening and diligent review by FO personnel. Development of trial 
work periods, substantial gainful activity, and workers compensation will be very 
time consuming. Most of these cases will require new medical determinations. If 
SSA’s original medical file no longer exists, medical records will have to be redevel- 
oped. Once approved for T2 benefits, the majority of these cases will require exten- 
sive manual computations. The complexity of these cases will be overwhelming. For 
example, all historic legislative changes that have occurred since 1973 will have to 
be considered to determine proper payment due to the disabled individual, spouse, 
widow, children, survivors and/or estates. Initial attempts to process these cases in- 
dicate that each case takes an average of 12 hours to properly screen. This time 
estimate does not include the time needed to make a disability decision and the time 
necessary to process and adjudicate auxiliary claims (e.g., mothers/father’s and chil- 
dren). 

Based on SSA’s current work measurement system, the minimum amount of time 
to review and adjudicate the simplest of these cases will take 22-25 work hours. 
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This would result in a minimum of 2,400 work years to fully develop and adjudicate 
the first 210,000 cases. However, most cases will not be simple. 

SSA’s mission requires that the Agency pay each eligible beneficiary timely and 
accurately. Depriving poor SSI recipients accurate benefits adversely affects their 
struggle for survival. 

Without additional resources, addressing this workload will have an enormously 
detrimental impact on service to current applicants and beneficiaries. AFGE rec- 
ommends that SSA, with Congressional oversight, take immediate action to: 

• Determine trust fund expenditures related to this workload; 

• Identify state supplements and Medicaid reimbursements; 

• Provide an analysis of when complete resolution can be expected, including 
reimbursement to federal and state treasuries; 

• Verify that the processes are corrected, in an effort to rebuild the confidence 
of the public. Congress and the states; 

• Identify the additional staffing and resources necessary to successfully proc- 
ess this overwhelming and complex workload; 

• Earmark sufficient funds to process this work. This was done in the 1980’s 
in order for SSA to process the “Zebley” litigation cases, which reversed case 
decisions on hundreds of thousands of cases involving children with disabil- 
ities. It is necessary to earmark such funds again, as in Zebley, to process 
this enormous complex workload. 

• Utilize the former Disability Claims Manager (DCM) in processing this work- 
load. DCM’s are highly trained in SSA programmatic issues and experienced 
in making medical determinations. They would be able to process the entire 
complex case from start to finish and provide needed relief to the overbur- 
dened State DDS’s regarding this workload. 

• Utilize the skills of the Employment Support Representatives in developing 
and analyzing the many years of work activity present on these records, tak- 
ing into account all work incentives and provisions, to insure accurate case 
development. 

Summary 

There will always be budget priorities, whether it’s reducing the deficit or increas- 
ing our military opposition to terrorists. However, both workers and employers con- 
tribute to the self-financed Social Security system and are entitled to receive high 
quality service. It is entirely appropriate that spending for the administration of 
SSA programs be set at a level that fits the needs of Social Security’s contributors 
and beneficiaries, rather than an arbitrary level that fits within the current political 
process. 

Mr. Chairman, you and Human Resources Subcommittee Ranking Member Ben- 
jamin Cardin reintroduced the Social Security Preparedness Act of 2000 (formerly 
H.R. 5447), a bipartisan bill to prepare Social Security for the retiring baby 
boomers. AFCE strongly encourages each of your committees to reconsider intro- 
ducing legislation that will provide SSA with the appropriate funding level to proc- 
ess claims and post-entitlement workloads timely and accurately. AFCE believes 
that by taking these costs OFF-BUDCET with the rest of the Social Security pro- 
gram, Social Security funds will be protected for the future. This will permit new 
legislation, such as Ticket To Work, to be fully implemented without comprising 
public service integrity. We believe this can be accomplished with strict congres- 
sional oversight to ensure that the administrative resources are being spent effi- 
ciently. 

AFCE is committed to serve, as we always have in the past, as not only the em- 
ployees’ advocate, but also as a watchdog for clients, taxpayers, and their elected 
representatives. 


Chairman SHAW. Thank you. Mr. Pezza. 

STATEMENT OF ANTHONY T. PEZZA, MANAGER, SOCIAL SECU- 
RITY ADMINISTRATION DISTRICT OFFICE, HACKENSACK, 
NEW JERSEY, AND PRESIDENT, NATIONAL COUNCIL OF SO- 
CIAL SECURITY MANAGEMENT ASSOCIATIONS, INC. 

Mr. PEZZA. Chairman Shaw, Members of the Subcommittee, my 
name is Anthony Pezza. I am here as President of the National 
Council of Social Security Management Associations, which is an 
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organization of more than 3,000 managers and supervisors who 
work at SSA’s field officers and teleservice centers in more than 
1,300 locations throughout the United States. 

I thank you for giving me the opportunity to come before you 
today to speak about the problems the Social Security Disability 
process is having from the perspective of SSA’s frontline managers 
and supervisors, and make recommendations for change. 

The managers and supervisors I represent deal directly every 
day with the folks applying for Social Security Disability and Sup- 
plemental Security Disability Payments. It is most often our Mem- 
bers with whom your local staff deal to resolve Social Security 
problems for your constituents. I must tell you, that more often 
than not those problems involve the disability program. 

Since our organization was founded almost 34 years ago, we have 
been a strong advocate for locally delivered Social Security services 
nationwide. We work directly with those we serve, because they are 
our friends and neighbors, folks we know in our hometowns and 
local communities. We represent the very essence of citizen-cen- 
tered government. Those of us who work in SSA’s field offices 
spend a great deal of our time and effort on the disability program. 
We deal directly with disability applicants and recipients. We take 
their claims, initiate their continuing disability reviews and pro- 
vide them and their representatives with information. We hear 
their stories and see firsthand the impact of their impairments and 
our procedures on their lives. 

As we are all painfully aware, SSA’s Disability program has been 
under severe stress for a number of years. I believe we all know 
about the processing delays. It takes too long to get an initial deci- 
sion. The time it takes to get a decision on appeal is inexcusable. 
I think we all know that there are troubling variances in the allow- 
ance rates between State DDSs and between initial and appeals de- 
cisions. 

Some 9 years ago, SSA embarked on an effort to re-engineer its 
disability process. After almost a decade of spending literally tens 
of millions of dollars on that effort, the sad fact is we are still talk- 
ing about the same problems and discussing the same potential so- 
lutions today as we were then. It appears the more we discuss and 
study the problem, the less gets done. The bottom line is that after 
all of this effort, from the claimants’ point of view nothing is 
changed. 

In our written submission to the Subcommittee, we made a num- 
ber of recommendations. I would like to tell you very briefly about 
one of them. In February 2001 and again in January of this year, 
the National Council of Social Security Management Associations 
made a recommendation to SSA that a new position be established 
in our local field offices. The position which we have called the 
Technical Expert for Disability, capitalizes on the success of the 3- 
year-long Disability Claims Manager program. That pilot dem- 
onstrated that field office personnel, given the same medical deter- 
mination training as DDS medical examiners, can have a positive 
impact on the initial disability claims process. The new position 
would expand and strengthen the role and performance of the field 
office in the front end of the disability process. 
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Technical Experts for Disability would be responsible for the in- 
take of applications for disability benefits under both titles. They 
would be responsible for developing both the medical and non-med- 
ical aspects of certain claims. They would be responsible for mak- 
ing the non-medical and making or recommending the medical de- 
cisions in predetermined types of cases in agreement with indi- 
vidual DDSs, for example, terminal cases and presumptive dis- 
ability cases. They would be responsible for reviewing and taking 
where indicated the first action on disability claims being for- 
warded to the DDS for development and medical decision. This 
would ensure that the product sent to DDS for medical determina- 
tion is of high quality and would often include supporting medical 
evidence. And finally, they would be responsible for training and 
mentoring other field office employees involved in the disability 
process. 

The incumbents of this new position would be drawn mainly 
from SSA’s current field office staff of claims representatives and 
technical experts, and within current FTE ceilings. We don’t envi- 
sion massive numbers. We are convinced that a 1,000 to 1,500 
Technical Experts for Disability in field offices across the country 
could have a dramatic and positive impact on the timeliness and 
quality of the initial disability determination process. We urge the 
Subcommittee to join us in asking SSA to seriously consider this 
proposal. 

Mr. Chairman, Members of the Subcommittee, I am ready to an- 
swer any questions you may have. Thank you. 

[The prepared statement of Mr. Pezza follows:] 

Statement of Anthony T. Pezza, Manager, Social Security Administration 

District Office, Hackensack, New Jersey, and President, National Council 

of Social Security Management Associations, Inc. 

Chairman Shaw and Members of the Subcommittee, my name is Anthony Pezza, 
and 1 am here today representing the National Council of Social Security Manage- 
ment Associations (NCSSMA). I am also the manager of the Social Security District 
Office in Hackensack, New Jersey and have worked for the Social Security Adminis- 
tration (SSA) for 40 years. On behalf of our membership, 1 am both pleased and 
honored that the NCSSMA was selected to testify at this hearing on the problems 
and opportunities facing SSA in its administration of the disability program. 

As you know, Mr. Chairman, the NCSSMA is a membership organization of more 
than 3000 Social Security Administration managers and supervisors who work in 
SSA’s more than 1300 field offices and teleservice centers in local communities 
throughout the nation. It is most often our members with whom your staffs work 
to resolve issues for your constituents relative to Social Security retirement benefits, 
disability benefits, or Supplemental Security Income. Since our organization was 
founded almost 34 years ago, the NCSSMA has been a strong advocate of locally 
delivered services nationwide to meet the variety of needs of beneficiaries, claim- 
ants, and the general public. We represent the essence of “citizen centered” gov- 
ernment. We consider our top priority to be a strong and stable Social Security Ad- 
ministration that delivers quality service to our clients — your constituents. 

It is significant to note, that the number of people receiving Social Security or 
Supplemental Security Income (SSI) disability benefits is less than 20% of all those 
receiving Social Security or SSI payments. On the other hand, about two-thirds of 
SSA’s administrative budget, around $6 billion this year, will be spent on the work 
generated by the disability program. 

SSA’s field offices must expend a great deal of their efforts on the disability pro- 
gram. Field offices deal directly with disability applicants and recipients. Field of- 
fices take disability claims, provide information to claimants and their representa- 
tives, initiate continuing disability reviews, and provide the public and third parties 
with information about the disability program. In dealing directly with disability 
claimants and recipients, we hear their stories and see firsthand the impact of their 
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impairments and our procedures on their lives. We are in a prime position to assess 
the challenges and opportunities presented by the current situation. 

Challenges Facing the Disability Program: 

SSA’s disability programs have been under severe stress for a number of years. 
As reported by the Social Security Advisory Board in its January 2001 report enti- 
tled “Charting the Future of Social Security’s Disability Programs: The Need for 
Fundamental Change”, SSA’s actuaries project that between now and 2010 the 
number of Title 11 disability beneficiaries will increase by 50% and the number of 
SSI disability recipients by 15%. This tremendous increase in disability claims 
workloads will further strain a system that is already at the breaking point. Dis- 
ability claims workloads are rising around the country. During one recent week 
some 60,000 initial disability cases were waiting to be assigned to Disability Exam- 
iners in the various Disability Determination Services. There were in all probability 
a like number of Continuing Disability Review cases awaiting assignment. This is 
just the “tip of the iceberg”. 

The most prevalent criticism field offices hear concerns the amount of time it 
takes to get a decision. Applicants wait an average of almost 4 months from filing 
to receipt of an initial decision. The almost half a million claimants who request a 
hearing before an Administrative Law Judge (ALJ) each year can expect to wait, 
on average, more than a year from the date of the initial filing for a decision. 

Delay in the process may be the most pervasive problem, but it is by no means 
the only problem. Many claimants have no idea of how the process works or how 
decisions are made. They have little understanding of what is required to meet the 
definition of disability under the Social Security program, much less what is needed 
to document their claim. Unfortunately, limited resources have forced a reliance on 
self-help completion of forms and on telephone interviews. Claims Representatives 
rarely have the time to fully review all forms completed by applicants or to fully 
explain how the process works. Additionally, failure to see a claimant face to face 
increases the opportunity for fraudulent activity. It is also extremely important to 
note and understand that many claimants are suffering from mental impairments. 
This makes self-help and electronic service delivery extremely problematic for such 
individuals. 

Other problems facing the disability program have been abundantly documented 
by reports of the Social Security Advisory Board, GAO, and others. There are, for 
example, wide variances in allowance rates and processing times from state to state. 
Court decisions have greatly complicated the disability determinations process and 
have resulted in a disparity between the criteria used to make initial and reconsid- 
eration decisions and criteria used at the hearing level. In addition, recent attempts 
to focus efforts on helping disability recipients return to work have not resulted in 
a promising response. The problem is probably rooted in the “all or nothing” statu- 
tory definition of disability and the application process that focuses on inabilities 
rather than abilities. These factors tend to discourage a return to work. 

One of the most significant and sad points about the disability problems faced by 
SSA is that we’ve been discussing the same problems and talking about the same 
potential solutions for many years now. This is not a situation that materialized 
overnight. It’s been a long time coming. But it appears that the more it gets dis- 
cussed and studied, the less gets done to deal with the problem. 

Unfortunately, from the claimant’s perspective, after years of SSA’s efforts to deal 
with its problems in the disability area, nothing has changed. 

• There are reasons for this, among which are: 

• The structure of the disability determinations and appeals process 

• The competing interests of the various “stakeholders” 

• The institutional bias toward the paralysis of analysis 

• The limitations on resources 

It is probable that we have now reached the point where all of the dire predictions 
about a “melt down” in the disability process will occur if action is not taken quickly 
and decisively to avert it. The final straw may be the recent emergence of an unan- 
ticipated workload in the form of literally hundreds of thousands of cases that have 
come to be termed Special Title II Disability cases. These cases involve situations 
wherein there was a failure to identify SSI recipients who, after becoming eligible 
for Title XVI (SSI) payments, subsequently became insured for Title II benefits. At 
that point an application for Title II benefits should have been solicited and proc- 
essed. Having identified these cases, SSA is now obligated to secure and process ap- 
plications. This will involve a very significant and unanticipated expenditure of 
SSA’s frontline field office resources. But additionally, with specific reference to the 
disability issue, it is anticipated that more than half of these cases will require med- 
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ical determinations. This will further strain the already strained Disability Deter- 
minations Services (DDSs) with what could involve hundreds of thousands of addi- 
tional medical determinations. 

Potential solutions to the disability crisis can be divided into two broad categories: 
long-term and short-term. The long-term solutions generally require legislation. The 
short-term solutions require executive decision. 

Long-Term Solutions: 

The root causes of the disability dilemma were accurately described by the Social 
Security Advisory Board when it reported: . . the struetural problems with 

the ageney’s disability determinations and appeals proeess . . . are at the 
heart of many of the ageney’s service delivery problems.” We believe that it 
is essential to reexamine the nature of the federal-state relationship in the disability 
process. What we have today is a system that produces wide variances in allowance 
rates, staff salaries, hiring and training practices, and quality assurance practices 
among the 54 different agencies making medical decisions. Because SSA’s disability 
programs are national programs, there is an obligation to ensure that all applicants 
receive equal treatment. This does not appear to be the case today. Examination of 
the federal-state relationship may lead to recommended changes, which in all likeli- 
hood will require legislation. 

Another long-term solution would be to change the nature of the disability pro- 
gram by changing the current definition of disability and modifying the program to 
provide for short-term as well as long-term disability payments. 

Such a modified program could provide a smoother and faster initial disability de- 
termination process. It could also build into the provision for short-term disability 
the work incentive provisions currently available through “Ticket to Work”. 

Short-Term Solutions: 

While it may be prudent and desirable to pursue the relatively long-term solu- 
tions described above, which would generally require legislation, there are actions 
that can be taken now to improve the current process. 

Nine years ago, SSA embarked on an ambitious effort to improve the disability 
process by attempting to redesign the process. A number of pilots and other efforts 
were undertaken. While we haven’t found a “silver bullet” much has been learned, 
and NCSSMA recommends that some of the positive findings from the efforts under- 
taken over the past nine years can and should be put to work now to help mitigate 
the problems with the current process. Our specific recommendations are as follows: 

• Technical Expert for Disability: The three-year-long Disability Claims Man- 
ager (DCM) pilot undertaken by SSA was successful in proving the concept 
tbat one individual could handle both the program and disability determina- 
tions aspects of disability claims. Under this initiative, one individual in ei- 
ther an SSA field office or a DDS was given the responsibility for the com- 
plete processing, from initial application and interview to a final decision of 
an initial claim for disability benefits. The DCM served as the claimant’s 
point of contact throughout the process. This pilot demonstrated reduced proc- 
essing times, greater claimant and employee satisfaction, a level of accuracy 
at or above that of the traditional process, and at the peak of the pilot pro- 
duced more work for the total number of staff hours involved than the tradi- 
tional process. It is especially significant that claimants expressed high levels 
of satisfaction with the level of service provided under the pilot vis-a-vis the 
traditional process, especially claimants whose claims were denied. While the 
nature of the federal-state relationship presented difficulties preventing a 
general adoption of the DCM process, there were valuable lessons learned 
that can be put to immediate use to improve current service. The pilot estab- 
lished that, within the confines of the current federal-state relationship, the 
role of the field office could be strengthened and enhanced in the front-end 
disability process. Specifically, the NCSSMA has recommended to SSA that 
a new position be created in field offices whose focus would be on the proc- 
essing of disability claims. This position, which we have termed “Technical 
Expert for Disability” (TED), would be fully trained in the same basic medical 
determination training received by new DDS Disability Examiners (DEs). 
Their responsibilities would include: 

• Intake of initial applications for disability benefits under both the Title II and 
Title XVI programs 

• Developing both the medical and non-medical aspects of certain claims 

• Making the non-medical and making or recommending the medical decisions 
in predetermined types of cases, with individual state agreement 
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• Reviewing and taking, where indicated, the first action on disability claims 
being forwarded to the DDS for development and medical decision 

• Training and mentoring other field office employees in the disability process 

The TED position could help resolve one of the most pervasive problems in the 
disability process by improving the quality of the initial medical transmittals to DEs 
in the DDSs. Both the timeliness and accuracy of initial disability decisions should 
be improved. The TED could become the pivotal position in the disability process, 
providing the claimant with a single point of contact that can only be effectively ac- 
complished by someone knowledgeable in both the medical and non-medical aspects 
of the disability claims process. Once again, we urge SSA to implement this position. 

• E-DIB: SSA has recently embarked on a project to accelerate the conversion 
of the disability process to an electronic environment, eliminating paper files 
and mailings and permitting easier review and transfer of information in the 
disability claims process. We applaud the Commissioner’s decision to move 
this project quickly. 

• “Intelligent” front-end system: Field offices need to be provided with an intel- 
ligent front-end interview system that will allow the interviewer to obtain all 
relevant medical information. This would include “drop down” menus and an 
interview path with questions based on the specific impairment. This will re- 
sult in a better front-end product and avoid unnecessary information by mak- 
ing the questions impairment-specific. 

• Improving the appeals process: There are a number of changes to the hear- 
ings process that would make the process more efficient and reduce the 
length of time it takes to get hearing and appeals council decisions. 

— Close the record after the ALJ decision 
— Allow Agency representation at ALJ hearings 
— Combine OHA and SSA field offices 
The Need for Resources 

Quality and service ultimately takes staff. SSA continues to struggle to keep up 
with its burgeoning disability workload. This situation will continue and probably 
worsen as the “Baby Boomers” age and file for disability in growing numbers if 
something is not done. Because of the nature of the disability process and program, 
it is not amenable to an Internet service delivery solution. Many people who file for 
disability are suffering from mental disorders. The complexity of the process makes 
it unlikely that this service population will be able to apply via the Internet. These 
individuals need the option of face-to-face, personalized service. The NCSSMA, in 
a survey released in March 2001, documented the finding that field managers felt 
the need for an additional 5000 employees simply to keep up with current service 
demands. The Special Title II Disability workload has added to this need. We can- 
not overemphasize the point that disability claimants need face-to-face, person-to- 
person service. This is the most effective way to ensure that these most vulnerable 
of our citizens, facing crisis situations in their lives, receive the timely and quality 
service they deserve. 

Again, Mr. Chairman, I thank you for this opportunity to appear before this Sub- 
committee. I would welcome any questions that you and your colleagues may have. 


Chairman SHAW. Thank you. Mr. Price? 

STATEMENT OF JEFFREY H. PRICE, PRESIDENT, NATIONAL 
ASSOCIATION OF DISABILITY EXAMINERS, RALEIGH, NORTH 
CAROLINA 

Mr. PRICE. Mr. Chairman, Members of the Subcommittee, the 
Social Security Administration faces critical choices regarding the 
direction the disability claims process should take, and the Na- 
tional Association of Disability Examiners appreciates this oppor- 
tunity to present our perspective. 

Our written testimony provides greater detail. Our oral testi- 
mony concentrates on our proposal for a new claims process that 
we believe will improve service to the claimant at an affordable 
cost. 
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Because of the extent of the increase in the number of disability 
claims over the next decade, improving the disability process in a 
way that is practical and affordable is critical. The SSA launched 
its most recent effort to redesign the disability process in October 
1999. Spiraling administrative costs made it clear this design did 
not represent the future of the disability process. It was also clear 
that the attempt to reduce the four-tiered appeals step to two was 
not a viable solution. The ALJs were overwhelmed by the number 
of cases appealed. The need for an intermediate appeals step was 
clearly established. After more than a decade of redesigning efforts, 
SSA still does not have an acceptable new disability process to han- 
dle the significant increase and the number of claims. It does not 
have a new claims process that will reinforce the need for fair and 
timely decisions while awarding benefits only to the truly disabled. 

The NADE accepted the challenge to develop a concept for a new 
process that would achieve these goals. What we hoped to achieve 
was to direct attention to a process based on what was fair for the 
claimant, and what could SSA afford. The highlights of our pro- 
posal include placing greater emphasis on: claimant responsibility, 
expansion of the single-decision maker in the DDS, enhancing the 
current reconsideration to provide a due process hearing, closing 
the record after the reconsideration decision, allowing administra- 
tive law judges to make the legal decisions they are trained to do, 
eliminating the appeals council, and establishing a Social Security 
Court. 

Our proposal affords the claimant a right to the hearing regard- 
ing their eligibility for benefits, and a review to ensure that the 
medical decision correctly followed the law. Hearings conducted at 
the DDS level would follow the Administrative Procedures Act 
(APA) in the same way that appeals at State workers compensation 
agencies do at the present. Those hearings preserve claimant ap- 
peal rights, and have been tested in courts so that we know this 
process is viable. Under the APA claimants are entitled to a hear- 
ing to ensure that the government’s decision follow the law. Our 
proposal does not alter this fact, but it does seek to reduce the 
1,153 days that claimants now wait for a decision if they appeal 
their case all the way through the appeals council. 

Our proposal recommends that the record be closed after the 
DDS hearing. Closing the record is critical to establishing consist- 
ency and affordability since appeals beyond the DDS are extremely 
expensive. It will also encourage cooperation with claim develop- 
ment efforts. The NADE’s proposal required claimants and their 
representatives to cooperate with all components of the disability 
claims process. This Subcommittee was advised in March 1999 by 
the U.S. General Accounting Office that, “Frequent delays in dis- 
ability proceedings are a significant problem and often attributable 
to the actions of some representatives. Decision makers are frus- 
trated by disability program laws that provide numerous opportu- 
nities for claimant representatives to submit new evidence in sup- 
port of their clients’ claims throughout the entire process, but hold- 
ing SSA primarily responsible for adequately developing the evi- 
dentiary record even when a claimant has representation.” 

The NADE believes this Subcommittee and SSA should consider 
holding claimants and their representatives accountable. Other as- 
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pects of our proposal call for the elimination of the appeals council 
and the creation of a Social Security Court. Eighty percent of the 
claims now heard before administrative law judges involve rep- 
resentation for the claimant. This process places an unfair burden 
on the administrative law judge who must remain fair and impar- 
tial while considering SSA’s defense as if they had presented one. 

In conclusion, NADE believes truly disabled citizens should be 
awarded benefits as early in the process as possible, and those who 
are not disabled should not receive benefits regardless of the proc- 
ess used. Our proposal has the potential for making this happen. 
We believe that it is time to establish a new process that reflects 
pragmatic reality and offers the best service to the claimant at the 
best price to the American taxpayer. Hon. Clay Shaw, Chairman of 
this Subcommittee, in announcing today’s hearing, commented, “In- 
dividuals with disabilities, already burdened by the challenge of 
their illness or injury, are often in desperate need of benefits to re- 
place lost income. They deserve and should receive timely and ac- 
curate decisions through a fair and understandable process. Our 
challenge is to examine the disability process, to ensure that it 
meets the needs of individuals with disabilities and their families.” 

The NADE believes our proposal for a new disability process an- 
swer the Chairman’s challenge. Thank you. 

[The prepared statement of Mr. Price follows:] 

Statement of Jeffrey H. Price, President, National Association of Disability 
Examiners, Raleigh, North Carolina 

The National Association of Disability Examiners (NADE) commends the Sub- 
committee on Social Security for holding today’s hearing. It is entirely appropriate 
and urgently needed that public and congressional attention be directed to “ SSA’s 
Disability Determination and Appeals Process.” The Social Security Administration 
is bringing to a close this month the last of many experiments aimed at creating 
a new disability claims process. SSA now faces critical choices regarding the direc- 
tion it must choose to go. NADE considers itself to be an expert on the disability 
claims process and we appreciate the opportunity to present our perspective on this 
topic. 

Who We Are 

NADE is a professional association whose mission is to advance the art and 
science of disability evaluation and to promote ongoing professional development for 
our members. The majority of our members work in the State Disability Determina- 
tion Service (DDS) agencies and are responsible for the adjudication of claims for 
Social Security and Supplemental Security Income disability benefits. Our member- 
ship also includes personnel from Social Security’s Central Office and its Eield Of- 
fices, claimant advocates, physicians, attorneys, and many others. Our diversity, our 
immense program knowledge, and our “hands on” experience, enables NADE to offer 
a perspective on disability related issues that is unique and, more importantly, re- 
flective of a pragmatic realism. 

Current Process 

The current disability claims process presents a four tiered approach that is chal- 
lenging to the majority of claimants seeking help. An initial application is adju- 
dicated by the DDS. If denied, the claimant may request a reconsideration of their 
claim. This is also adjudicated by the state DDS. Subsequent appeals would ask for 
a hearing before an Administrative Law Judge and review by the Appeals Council. 
Eurther appeals are made in federal court. Initial and reconsideration decisions are 
subject to quality review in the DDS and in SSA’s regional offices. Counting waiting 
times, hand-offs, etc., claimants currently will wait an average of 1153 days, more 
than three years, for a final decision if their claim is appealed through the Appeals 
Council. 

Is this the kind of service we should expect from our government? Do we really 
want to tell people, who believe they are disabled and unable to work, that if they 
can find a way to feed, clothe and house themselves, and their families, without an 
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income, for more than three years, we will then give them a decision? I doubt any- 
one believes this is the level of service we should be providing. Anyone who does 
should be made to wait three years for their next paycheck. 

What’s Wrong with the Current Process? 

The current disability claims process presents many problems. These are the 
same problems that have been studied by the Social Security Administration and 
this Subcommittee for more than a decade. To date, affordable solutions have re- 
mained elusive. The complexity of the regulations and rules that govern the dis- 
ability program and the multi-layer appeal process tends to discourage many claim- 
ants from utilizing all of their appeal rights. Consequently, SSA has been tr 3 dng to 
redesign the disability claims process. For the most part, these efforts have been un- 
successful. The problems that persist are numerous: 

• Timeliness of decisions 

• Increasing administrative costs 

• Solvency of Social Security disability trust funds 

• Disparity in DDS and ALJ allowance rates 

• Concerns regarding public confidence 

• Poor customer service throughout the claims process 

• Inadequate training of staff 

Clearly, there is a need for the agency to move forward with implementing a new 
disability process that is practical and affordable. Because of the expected increase 
in the number of Social Security and Supplemental Security Income disability 
claims over the next decade, improving the disability process is critical to the agen- 
cy’s mission. SSA will also have to discover a way to incorporate into its assessment 
of eligibility for disability benefits a determination of what is actually needed to re- 
turn the claimant to work. SSA will need to develop more aggressive and more com- 
prehensive return-to-work strategies that focus on identifying and enhancing the 
work capacities of claimants and beneficiaries. 

Redesign 

SSA’s most ambitious efforts to redesign the disability claims process were intro- 
duced in 1994. In the ensuing years, SSA tested many ideas, including the Full 
Process Model (FPM), the Disability Claims Manager (DCM), and others that, after 
len^hy testing, proved to be inadequate to meet the demands for service and afford- 
ability. NADE raised practical concerns about the feasibility of many of these pro- 
posals but we supported testing to establish whether or not the ideas would work. 
Our emphatic condemnation of the Full Process Model and concerns over the admin- 
istrative costs of Prototype did cause SSA to step back from its plans to roll these 
designs out nationally. 

SSA launched its most recent effort to redesign the disability claims process in 
October, 1999. In so doing, the Agency ignored warnings from NADE, from the Gen- 
eral Accounting Office, and from others, that this test was too large and committed 
too much of the Agency’s resources. 

As the Prototype experiment was gradually refined in recognition of its spiraling 
administrative costs, it became clear that SSA had misjudged its data and that pro- 
totype did not represent the future of the disability process. It was clear that the 
attempt to reduce the four tiered appeal step to two was not a viable approach. Ad- 
ministrative Law Judges were not prepared for the tremendously heavy caseload 
that resulted from so many claimants choosing to appeal initial denials. Without an 
intermediate appeal step. Administrative Law Judges, already faced with a backlog 
of cases, were quickly overwhelmed. The Prototype experiment clearly established 
the need for an intermediate appeal step between the initial decision and the hear- 
ing before the Administrative Law Judge. 

Prototype also produced one idea that did show promise for the future — the con- 
cept of a Single Decision-Maker (SDM). By eliminating the need for medical consult- 
ants to “sign off’ on every case and allowing qualified disability examiners to make 
decisions on cases they felt comfortable deciding, the SDM became the one positive 
result of Prototype. It was successful in increasing employee satisfaction for the dis- 
ability examiner and the medical consultant and, more importantly, there was no 
decline in the quality of the decision. 

NADE Proposal For A New Disability Claims Process 

After more than a decade of redesign efforts, SSA still does not have an acceptable 
new disability claims process that will enable the Agency to handle the expected sig- 
nificant increase in the number of claims it will receive in the next decade. It does 
not have in place a new process that will enforce the need for fair and timely deci- 
sions, coupled with the need to maintain public confidence that only the truly dis- 
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abled are awarded benefits. NADE accepted the challenge to develop a concept for 
a new disability process that would achieve these goals. A copy of our proposal, pub- 
lished over three months ago, is attached to our statement today. What we desired 
to achieve with this proposal was to direct attention on a concept for a claims proc- 
ess based on two ideas: 

• What is fair for the claimant? 

• What can SSA afford? 

Our experience and expertise, as the only professional association with the mem- 
bership base that enables it to view the entire disability process, was critical to our 
ability to develop this concept for a process that, not only would improve the service 
provided to the claimant, but would also be affordable. The major highlights of our 
proposal include: 

• Placing greater emphasis on claimant responsibility 

• Expansion of the Single Decision-Maker in the DDS 

• Enhancing the current reconsideration to provide a due process hearing for 
the claimant 

• Closing the record after the reconsideration decision 

• Allowing Administrative Law Judges to make the legal decisions that they 
are trained to do 

• Eliminating the Appeals Council 

• Establishing a Social Security Court to hear appeals of ALJ decisions. 

We firmly believe that the decision as to whether a claimant is disabled is a med- 
ical decision and should be made by those who are especially trained to make such 
decisions. Judging the impact that a heart attack or stroke has on a person’s ability 
to function in a work setting is a medical decision and is best made by those who 
have been trained to do so. 

Reviewing disability determinations to determine if the law was correctly applied 
is a legal decision and is best left to those who are especially trained to make those 
decisions. American jurisprudence would not accept a legal decision made by a lay 
person untrained in the law. Likewise, America’s disability programs should not 
have to accept medical decisions made by individuals who are not trained to do so. 

NADE’s proposal affords the claimant the right to a medical hearing regarding 
their eligibility for disability benefits and a legal review to ensure that the medical 
decision correctly followed the law. We can hardly see where the argument that the 
claimant would lose appeal rights has any merit. 

There have been arguments presented that hearings conducted at the DDS level 
would violate the Administrative Procedures Act and would restrict the claimant’s 
right of appeal. This is clearly not true. The APA guarantees the claimant is enti- 
tled to a hearing to ensure that the Federal Government agency’s decision was made 
in accordance with the law. This concept is reinforced in the NADE proposal. We 
fail see how it can be advocated that the right to a medical hearing much earlier 
in the process would restrict the claimant’s appeal rights. 

NADE’s proposal asserts that the record should be closed after the DDS hearing. 
The Association of Administrative Law Judges has also supported closing the record 
after the claimant has received a hearing. Because each appeal beyond the DDS is 
extremely expensive and each new appeal level is looking at a new case, the deci- 
sions made on appeal cannot be used to reflect on the decision rendered by DDS 
adjudicators. There may be an incentive to not cooperate with the DDS. This is why 
we have proposed closing the record after the reconsideration level. It will add con- 
sistency and affordability to the program. 

The proposal to close the record simply seeks to incorporate within the disability 
program a practice common to the American judicial system and most state workers 
compensation systems. Appeals are made on issues of law and not on a new case. 
In NADE’s proposal, if claimants believe that new and material evidence does arise 
after the DDS hearing, this evidence can be reviewed in the DDS and, if necessary, 
the claim folder can be recalled and the file reopened. If the claim is not reopened, 
the claimant has the option of submitting a new application for disability and in- 
cluding this evidence. This process still provides claimants with faster processing 
times than currently. 

NADE believes that a new disability process should place greater emphasis on the 
expectation that claimants, and their authorized representatives, must assume 
greater responsibility for cooperating with all components of the disability claims 
process. This Subcommittee was advised in March, 1999 by the U.S. General Ac- 
counting Office that, “frequent delays in disability proceedings are a significant 
problem and often attributable to the actions of some disability representatives.” 
The GAO also reported it had found that disability decision-makers were frustrated 
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by, “* * * disability program laws that provide numerous opportunities for rep- 
resentatives to submit new evidence in support of their client’s claim throughout the 
entire process and hold SSA primarily responsible for adequately developing the evi- 
dentiary record, even when a claimant has representation.” 

There is a growing problem in Continuing Disability Reviews where claimants 
refuse to cooperate with requests for information and to attend consultative exami- 
nations. This lack of cooperation is often encouraged by representatives and we are 
beginning to see the same lack of cooperation in initial and reconsideration claims, 
particularly when there is legal representation involved. 

Claimants and their representatives should be required to cooperate fully with the 
decision-makers at each level in the disability process. Consideration should be 
given by SSA and the Subcommittee to holding claimants and their representatives 
accountable for their actions in failing to cooperate. 

Other aspects of NADE’s proposal call for the elimination of the Appeals Council 
and the creation of a Social Security Court. The Appeals Council is an unnecessary 
appeal step. The complexity of disability claims should require that a specialized 
court, similar to federal bankruptcy and military courts, be created to hear these 
appeals. 

The DDS hearing decision should be defended in subsequent appeals by an indi- 
vidual who can present the merits of the decision. Many will, of course, advocate 
that this scenario will create an adversarial relationship between the claimant and 
the Social Security Administration at subsequent appeals. We do not believe this 
will be the case. Eighty percent (80%) of claims now heard before Administrative 
Law Judges involve legal representation for the claimant. There is no representation 
of the government’s decision. Administrative Law Judges can be charged with hias 
if they are perceived as defending the decision while questioning the claimant. This 
process is unfair. The Social Security Advisory Board suggested in their September, 
2001 report that the government should be represented at the hearing level. We 
concur with this opinion. 

The Electronic Disability Claims Folder 

The Commissioner of Social Security recently announced her intent to have an 
electronic disability claims folder fully operational in the field offices and DDSs by 
January 1, 2004. We believe this is an ambitious goal for an Agency that has strug- 
gled for the past ten years to develop an electronic folder. However, NADE is en- 
couraged by the Commissioner’s commitment to advancing this goal and we support 
this effort. We caution the Subcommittee, however, that the expected costs will be 
significant and funding must either be taken from other components within the dis- 
ability program that are already experiencing financial strain, or be provided as new 
money. It would be unfair to expect the level of service that has been provided to 
be maintained if needed funds are diverted to other projects. We should also not for- 
get that performance and training issues that would arise from this new way of 
doing business have not been addressed. This will require learning and using new 
tools and this usually has a negative impact on production, as it has for the past 
several years in Wisconsin where the DDS in that state has been working on a 
paperless folder pilot for five years. 

Training and Resources 

The NADE proposal should be tested to determine whether it can work and pro- 
vide better service delivery to the claimant than the current process. Its success, 
however, will be contingent on the proper funding and training being made avail- 
able to each component in the process. 

The need for adequate training has never been more critical. Advances in tech- 
nology make it likely that knowledge in the world will double every two months by 
the year 2010. Seventy-five percent (75%) of the technology we will use in 2010 has 
yet to be invented. It is critical that all components within the disability program 
be provided with the training that will enable them to discharge their responsibil- 
ities in the best interests of the claimants who come to us for help and the tax- 
payers who pay for the service delivery. 

Conclusion 

NADE believes that truly disabled citizens should be awarded benefits and that 
those who are not disabled should not receive benefits, regardless of the claims proc- 
ess used. NADE supports the goal of allowing disability claimants who should be 
allowed as early in the process as possible. Our proposal has the potential of making 
this happen in an affordable and expeditious manner. 

In its September, 2000 report, the Social Security Advisory Board reported that, 
“. . . in recent decades, disability policy has come to resemble a mosaic, pieced to- 
gether in response to court decisions and other external pressures, rather than the 
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result of a well-thought out concept of how the programs should be operating . . . 
Policy and administrative capacity are dramatically out of alignment in the sense 
that new and binding rules of adjudication frequently cannot be implemented in a 
reasonable manner, particularly in view of the resources that are currently avail- 
able.” NADE concurs with this observation. We believe our proposal for a new dis- 
ability claims process achieves the goal of providing a well thought out concept that 
describes how the disability program should operate. It is time to move forward with 
a new disability claims process that reflects pragmatic reality and otters the best 
service to the claimant at the best price to the American taxpayer. It is equally im- 
portant that the Commissioner be given the support necessary to make the appro- 
priate changes that will recommit the Agency to its primary purposes of steward - 
ship and service. 

The disability program presently requires about two-thirds of SSA’s operating 
budget ($8 billion in FY 2002-2003). To continue to allow the disability program to 
operate as described in the report from the Social Security Advisory Board would 
be a violation of the public’s trust and the mission of SSA — “To promote the eco- 
nomie security of the nation’s people through compassionate and vigilant 
leadership in shaping and managing America’s social security programs.” 

At her confirmation hearing last year, the new Commissioner of Social Security 
asserted, “I do not seek to manage the status quo.” NADE agrees that managing the 
status quo is no longer a viable option. While we do not support change for the sake 
of change, we recognize that the status quo has ceased to provide the level of service 
those who seek our help have a right to expect. The question we must all seek to 
answer is, “How will we respond to the need to improve service delivery while recog- 
nizing that financial resources have constraints?” 

No other agency has a greater impact on the quality of life in this nation and the 
American public will judge the ability of their government to meet their needs by 
the quality of service provided by SSA. In announcing today’s hearing, the Honor- 
able Clay Shaw, Chairman of this Subcommittee, commented: “Individuals with dis- 
abilities, already burdened by the challenges of their illness or injury, are often in 
desperate need of benefits to replace lost income. They deserve, and should receive, 
timely and accurate decisions through a fair and understandable process. Our chal- 
lenge is to thoughtfully and carefully examine the disability determination and ap- 
peals process to ensure it meets the needs of individuals with disabilities and their 
families.” NADE believes the proposal we have submitted for a new disability claims 
process addresses the Chairman’s challenge. 


NADE Proposal for New Disability Claims Process 
February 26, 2002 

1. Intake of new disability claims at the Social Security Field Office would not 
be significantly altered from the current practice with the following exceptions: 

a. Greater emphasis would be placed on the inclusion of detailed observations 
from the claims representative. 

b. The claimant would be provided with a clear explanation of the definition of 
disability by the claims representative. The definition would also appear on 
the signed application. 

c. SSA’s web site should clearly indicate that this is a complex process that 
would be better served if the claimant filed the application in person at the 
Field Office. 

d. Quality review of the Field Office product would be added to demonstrate 
SSA’s commitment to build quality into the finished product from the very 
beginning of the claims process. 

e. SSA’s outreach activities would combine education with public relations. The 
Agency’s PR campaign would remind potential claimants of the definition of 
disability with the same degree of enthusiasm as the Agency’s efforts to en- 
courage the filing of claims. 

f Greater emphasis would be placed on claimant responsibility. 

2. DDS receipts the new claim and assigns the claim to a disability examiner. The 
Disability Examiners initiates contact with the claimant to: 

a. The Disability Examiner will verify alleged impairments, medical sources 
and other information contained on the SSA-3368. 

b. The Disability Examiner will provide a clear explanation of the process and 
determine if additional information will be needed. 
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c. The Disability Examiner will inform the claimant of any need to complete ad- 
ditional forms, such as Activities of Daily Living questionnaires. 

3. Expand the Single Decision Maker (SDM) concept to: 

a. Include more claim types 

b. Allow more disability examiners to become SDMs 

c. Standardize national training program for all components of the disability 
process 

d. Establish uniform criteria for becoming SDMs 

e. Standardize performance expectations for all components of the disability 
process 

4. If the initial claim is denied by the DDS, the denial decision will include an 
appeal request with the denial notice that the claimant may complete and re- 
turn to the DDS. 

a. The requirement for a clear written explanation of the initial denial will re- 
main a major part of the adjudicative process. 

b. Process Unification rulings should be reexamined and, if necessary, modified 
to clarify how the initial disability examiners should address credibility and 
other issues. 

c. Claimant responsibility will be increased in the new process 

5. The denied claim will be housed in the DDS for the duration of the period of 
time the claimant has to file an appeal. During this period of time, claims 
could be electronically imaged (with adequate resources — this would further 
the electronic file concept). 

6. The appeal of the initial denial will be presented to the DDS. Upon receipt of 
the request for an appeal, the claim will be assigned to a new disability exam- 
iner. Under this proposal: 

a. This appeal step would include sufficient personal contact to satisfy the need 
for due process. 

b. The appeal decision, if denied, would include a Medical Consultant’s signa- 
ture. 

c. The decision would include findings of fact. 

d. There would be a provision to include an automatic remand to DDS on ap- 
peals for denials based on failure to cooperate. 

7. The record should be closed at the conclusion of this appeal (including allowing 
sufficient time for explanatory process before the record closes). 

8. Appeal to the Administrative Law Judge must be restricted to questions of law 
rather than de novo review of the claim. 

a. The DDS decision needs to have a representative included in the hearing to 
defend the decision. 

b. There must be an opportunity to remand to DDS but such remand proce- 
dures must be carefully monitored to prevent abuse and remands should only 
occur for the purpose of correcting obvious errors. 

8. There needs to be a Social Security Court to serve as the appeal from OHA 
decisions. 

a. The Social Security Court will serve as the final level of appeal. 

b. The Social Security Court will provide quality review of ALJ decision. 

c. The Appeals Council would be eliminated, limiting the total number of ap- 
peal steps within SSA to three. Appeals beyond the ALJ level would be pre- 
sented to the Social Security Court. 

d. The Social Security Court would be restricted to rendering only a legal deci- 
sion based on the application of the law. 

Explanation of New Disability Claims Process Proposed by NADE 

NADE considered various alternatives to the current disability claims process be- 
fore deciding on this process as representing the hope for a claims process that truly 
provided good customer service while protecting the trust funds against abuse. It 
was our intent to develop a vision for what the total program should look like and 
not just the DDS piece of the puzzle. We believe in the concept of “One SSA” and 
our proposal is submitted based on the belief that all components within the dis- 
ability program should be united in the commitment to providing good customer 
service at an affordable price. Quality claimant service and lowered administrative 
costs should dictate the structure of the new disability program. 

The critical elements identified in the NADE proposal are: 
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• The expansion of the Single Decision Maker concept to all DDSs and expand- 
ing the class of claims for which the SDM is able to provide the decision with- 
out medical or psychological consultant input. Continuing Disability Review 
cases (CDR’s) and some childhood and mental cases can easily be processed 
by SDMs. 

• More early contact with the claimant by the DDS to explain the process and 
to make the process more customer friendly. The Disability Examiner is able 
to obtain all necessary information while clarifying allegations, work history, 
and treatment sources. The claimant is educated about the process so they 
know what to expect. 

• Housing the initial claim folder on denied claims in the DDS pending receipt 
of an appeal of that denial. This will effectively eliminate significant shipping 
costs incurred in transporting claims from the DDS to the Field Office and 
then back to the DDS. Costs of storage in the DDSs would be significantly 
less than the postal fees incurred by SSA in the current process. Housing the 
claims at the DDS instead of the Field Offices could save as much as $20 per 
claim in shipping costs. It will also reduce processing time by eliminating a 
hand-off. 

• Closing the record after the appeal decision is rendered. NADE believes that 
closing the record prior to any subsequent ALJ hearing is critical to gener- 
ating consistency, providing good customer service, restoring public confidence 
and reducing the costs of the disability program. Without it, there will con- 
tinue to be two programs, one primarily medical and one primarily legal, with 
two completely different outcomes. We are unclear as to the degree of per- 
sonal contact that would be required to satisfy the due process requirement 
at this appeal level and would defer to SSA the decision as to how much con- 
tact is needed and how the requirement could be met. Is a face-to-face hear- 
ing necessary or can a phone interview suffice? Even the former, conducted 
in the DDS, would be substantially less costly than the current hearing before 
the ALJ. The DDS hearing would allow the claimant to receive a much more 
timely hearing than the current process allows. NADE also believes that the 
role of attorneys and other claimant representatives would be significantly di- 
minished as the opportunity for reversal of the DDS decision would be low- 
ered substantially. The DDS hearing would be an informal hearing, lessening 
the impact attorneys have at this level. 

• NADE believes that the current 60 day period granted to claimants to file an 
appeal should be reexamined in light of modern communication and greater 
ability of claimants to file appeals more quickly. Reducing the time allowed 
to file an appeal would produce cost savings to the program and aid the 
claimant in obtaining a final decision much more quickly. 

The additional costs incurred by the DDSs in this new process would be paid for 
from monies reallocated from OHA and from the cost savings created by less folder 
movement between the DDSs and the Field Offices. Political decisions will have to 
be made to reallocate these funds and these decisions will not be popular. Because 
of turf guarding by the various components within SSA and a general unwillingness 
to accept change, NADE believes that the victim in past efforts to develop a com- 
prehensive disability claims process has been the claimant. The question must be 
asked, “Who do we serve, ourselves or the claimant?” 

NADE envisions a claims process that would reinforce the medical decision made 
by the DDS and limit the OHA legal decision to addressing only points of law. 
NADE believes this proposal would produce a high level of consistency for the dis- 
ability decisions rendered by the DDSs while significantly reducing tbe opportuni- 
ties for OHA to reverse DDS decisions. This would help restore public confidence 
in the system, provide good service to the claimant and reflect good stewardship 
since the entire process should prove to be less costly than prototype or the tradi- 
tional process. The decision as to whether a claimant is disabled would rightfully 
remain primarily a medically based decision. Claimants who appeal the DDS deci- 
sion to an ALJ would be entitled to hire legal counsel if they wish. Likewise, SSA 
would employ a legal representative to define the legal merits of the DDS decision. 
Each side would present legal briefs in support of their position, rather than appear- 
ing in person, and the ALJ would make the decision based on review of the claim 
file and the legal briefs. If necessary, the ALJ could be permitted to request that 
both sides appear in person but this should be only for rare circumstances. Unless 
the law was incorrectly applied, the DDS decision would be affirmed. Any appeal 
of the ALJ decision would be made to the Social Security Court and either side 
could appeal. 
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The proposal is predicated on the assumption that sufficient staffing and re- 
sources would be made available to the DDKs. It is also predicated on the need for 
HHA to clearly define the elements that will satisfy the process unification initia- 
tives. it is critical that SSA should provide clarification of what steps must be fol- 
lowed and provide the funds necessary. To minimize the need for additional re- 
sources, we believe the process unification rulings should be modified in accordance 
with the recommendations that have been proposed by various workgroups. Failure 
to adhere to this recommendation could result in the likelihood of additional law- 
suits throughout the country that will make it mandatory for DDSs to adhere to 
regulations for which they are not funded. Such a situation would have serious con- 
sequences for the ability of the DDSs to provide good customer service and also meet 
the requirements established by the courts. 


Chairman SHAW. Thank you. Ms. Dorn? 

STATEMENT OF LINDA DORN, VICE PRESIDENT, NATIONAL 

COUNCIL OF DISABILITY DETERMINATIONS DIRECTORS, 

LANSING, MICHIGAN 

Ms. DORN. Mr. Chairman, thank you for your invitation to par- 
ticipate in this hearing on the challenges and opportunities facing 
the Social Security Disability process. Our organization agrees with 
your statement that improvement in the disability determination 
function is among the primary challenges facing the Commissioner. 
The National Council of Disability Determination Directors 
(NCDDD) reaffirms all its previous commitments to participate in 
finding and implementing responsible solutions with accountability 
by all stakeholders. 

The NCDDD is a professional association of directors and man- 
agers of agencies of the State government, performing the disability 
determination function on behalf of the Social Security Administra- 
tion. The NCDDD’s goals focus on finding ways to establish, main- 
tain and improve fair, accurate, timely and economical decisions to 
persons applying for disability benefits. 

Congress created the Federal/State relationship in response to 
the need for professional experts working effectively and efficiently 
with other community based services. It is through the State initia- 
tives, work with the medical community, cost effectiveness in per- 
sonnel usage, and working with individual State infrastructures to 
provide referrals to State agencies that serve the disability pro- 
gram and the American public well. This relationship should con- 
tinue to be nurtured and supported to allow for alignment with 
other community-based services. The Federal/State relationship, 
while not perfect, is at its best when integrated with the adminis- 
tration’s mandate of empowering States to act on behalf of and em- 
powering our most vulnerable citizens. 

We appreciate the recommendations of the bipartisan Social Se- 
curity Advisory Board as stated in their January 2001 report in re- 
gard to strengthening the Federal/State relationship. Our rec- 
ommendations today focus on six key issues in need of attention: 
adequate resources, clear concise policy, a quality culture pro- 
moting consistency, integrated technology systems, support for the 
interim decisions are post prototype, and consistency between the 
DDSs and OHA. 

First in regard to resources. The complex task of applying the 
statutory definition of disability requires extensive development of 
medical evidence, expert analysis of evidence, and careful expla- 
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nation of conclusions. The process is therefore costly. Determining 
eligibility for disability benefits requires staff trained in making 
complex medical, psychological, vocational judgements. It is not 
done in any lab situation or a vacuum, but rather in the real world 
of mounting pressures. The DDS has continued to be the compo- 
nent performing the mission of Social Security disability programs 
productively, responsively, timely, consistently and cost effectively. 
Federal components have referred to the State agencies in the DDS 
as the best deal in government services. A clear relationship exists 
between the level of service we are able to provide and the re- 
sources available to provide that service. The recent history of 
downsizing, the attempts to implement multiple costly projects, pi- 
lots, prototypes, and the creation of new policies that are expensive 
to administer and other unfunded mandates have contributed to 
the current situation in which the program and the resources avail- 
able to carry it out are seriously out of alignment. The task to re- 
source deficit has resulted in an alarming situation about which we 
want to be very clear. 

Presently our program has well over 125,000 disability cases na- 
tionally pending than we are able to process. These claims and dis- 
ability application are awaiting assignment to caseworkers because 
the caseloads are at maximum capacity for the resources available. 
Worse, SSA has predicted that the current resource allocation, that 
this number will continue to grow. The NCDDD feels that this 
quality of service delivery is unacceptable and amounts to a failure 
to provide the level of service that the public deserves. 

Second, improving policy and training as recommended in the 
Advisory Board report, the most important step SSA can take is to 
improve the process to develop ongoing joint training for all adju- 
dicators in all components. The Board also noted that such training 
presumes the existence of a clear policy base, which is clear, con- 
cise and applicable in the real world setting. The NCDDD indicates 
much more remains to be done in the policy arena. Quality assur- 
ance, along with clear, concise policy, NCDDD recommends that 
SSA assign a high priority to revising the quality assurance system 
so as to achieve the goal of unifying the application of policy. The 
NCDDD endorses many aspects of the Lewin Report. We commend 
SSA and the Commissioner for their recent steps to appoint an ex- 
ecutive lead to this important focus on quality. The NCDDD has 
a group ready, identified, to step forward and work with the Com- 
missioner on this effort. 

System support, the development and enhancement of effective 
performing electronic systems is critical to delivering a high level 
of service. Historically, the DDSs have an excellent track record of 
having worked together to develop system capabilities to support 
their business processes. The NCDDD wants to express our support 
for accelerated electronic technology initiatives. We recommend fur- 
ther and future development be accomplished with a greater reli- 
ance on DDS systems experts and personnel. By working together, 
the DDS systems experts and private sector and SSA will achieve 
the bold timeline announced by the Commissioner. 

Our support for Post-Prototype and strengthening reconsider- 
ations, we applaud the Commissioner’s expeditious actions on pro- 
totype, ending years of testing and pilots. We want to acknowledge 
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the decisions are the beginning steps of the process improvements. 
We want the second level of a possible review at the DDS level 
need not be an extra step, but could be such that would provide 
a better product than those that do go on to the next step in the 
appeals. We see as the most important task consistency and bring- 
ing together reasonable, consistent decision making to the process 
and the outcomes between the DDS and the Office of Hearings and 
Appeals. 

The DDS process initial and reconsideration level, in an average 
of about 70 days at a cost about $300 per case, according to data. 
According to SSA quality reviews we have a decisional accuracy of 
about 97 percent. Eighty percent of all allowances of those who re- 
ceive disability benefits are allowed through decision made at the 
DDS. The NCDDD agrees that disability claims meeting the defini- 
tion of disability should be allowed at the earliest step in the proc- 
ess. 

In conclusion, there is not one single fix. There are challenges to 
the disabled citizens, the program, the policy, the quality assur- 
ance, the employees that make an effort to implement the policy, 
our Agency, as well as the taxpayer challenges, are in need of our 
collective attention. The NCDDD restates its desire to continue to 
work together with you during the continued evolution and im- 
provement of the disability program. Thank you. 

[The prepared statement of Ms. Dorn follows:] 

Statement of Linda Dorn, Viee President National Couneil of Disability 
Determinations Directors, Lansing, Michigan 

Mr. Chairman, thank you for your invitation to participate in this hearing on the 
challenges and opportunities facing the Social Security Disability process at the ini- 
tial, reconsideration and continuing disability levels at the State Divisions of Dis- 
ability Determination Services (DDS). Our organization agrees with your statement 
that improvement in the disability determination function is among the primary 
challenges facing the new Commissioner. The National Council of Disability Deter- 
mination Directors (NCDDD) reaffirms all its previous commitments to participate 
in finding and implementing responsible solutions with accountability by all stake- 
holders. 

Before commenting on specific issues on the topic of today’s hearing, we would 
like to restate the purpose of our organization, explain the reasons for the federal 
state partnership, and describe our commitment to the identification of barriers to 
service improvements and to the search for solutions to the challenges facing the 
disability programs at the DDS adjudication levels. 

The NCDDD is a professional association of directors and managers of the agen- 
cies of state government performing the disability determination function on behalf 
of Social Security. NCDDD’s goals focus on finding ways to establish, maintain, and 
improve fair, accurate, timely, and economical decisions to persons appl3dng for dis- 
ability benefits. 

Congress created the federal state relationship in response to the need for experts 
at the grass roots level working effectively and efficiently with other community- 
based services. The intention was that the DDS be the human face in government 
services to our disabled population. This still proves to be the case in most in- 
stances. State initiatives; cost effectiveness in personnel usage, and working within 
the individual state infrastructures to provide referrals to related state agencies 
have served the disability program and the American public well. This relationship 
should continue to be nurtured and supported to allow for alignment with other 
community-based one-stop services. In reality, the federal state partnership, while 
not perfect, is at its best when integrated with the Administration’s mandate of em- 
powering the states to act on behalf of and empowering our most vulnerable citi- 
zens. 

The SSA/DDS partnership is held to a high standard by close contact with indi- 
vidual state governors, U.S. Congressional delegations and the American public. 
Serving the public requires close, collaborative teamwork. We appreciate the rec- 
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ommendations of the bipartisan Social Security Advisory Board (SSAB) as stated in 
their report of January 2001 and generally concur with their findings, particularly 
in regard to strengthening the federal state relationship in the short run. 

The definition of disability has remained essentially unchanged in the past 30 
years. It was always meant to be a more stringent standard compared to many 
other programs. Recent attention has been focused on allowance rates and other 
issues when, in fact, the program was never designed to allow every individual with 
any disability. Contrary to some statements contending the disability programs have 
not changed over the past years, the program has indeed experienced multiple 
changes in leadership, focus and direction. For example, mental, childhood, pain, 
treating source opinion, and credibility issues have engendered many changes which 
in turn impacted our ability to provide thoughtful, consistent, timely adjudication 
of Social Security disability cases. 

Our recommendations today focus on key issues on which the Commissioner must 
take prompt and decisive action in order to improve public service for the programs 
that we jointly administer with SSA. 

1. Adequate resources 

2. Clear, concise policy 

3. A quality culture promoting consistency and integrity 

4. Up to date, integrated systems support 

5. Support for the interim suggestions “Post-Prototype strengthened reconsider- 
ation” 

6. Consistency between DDSs and OHA 

1. Resources 

The complex task of applying the statutory definition of disability requires exten- 
sive development of medical evidence, expert analysis of the evidence, and careful 
explanation of the conclusions. The process is therefore costly. Because determining 
eligibility for disability benefits are far more than a medical clerical function, the 
process requires staff trained in making complicated medical, psychological and vo- 
cational judgments. This is not done in a “lab” situation or vacuum but rather in 
the real world of mounting pressures. The DDSs continue to be the component per- 
forming the mission of the Social Security disability programs productively, respon- 
sibly, timely, consistently, and cost effectively. In fact, various SSA components have 
referred to the state agencies as being the “best deal” in government service. 

A clear relationship exists between the level of service we are able to provide and 
the resources available to provide that service. The recent history of downsizing, the 
attempts to implement multiple costly projects, pilots and prototypes, the creation 
of new policies that are expensive to administer, and other unfunded mandates have 
contributed to the current situation in which the program and the resources avail- 
able to carry it out are seriously out of alignment. 

The task-to-resource deficit has resulted in an alarming situation about which we 
want to be very clear. Presently our program has well over 125,000 cases pending 
than we are unable to process. These disability applications are awaiting assign- 
ment to caseworkers because all the caseloads are at meiximum capacity for the re- 
sources available. Worse, SSA has predicted that, with the current resource alloca- 
tion, this number will continue to grow. 

NCDDD feels that this quality of service delivery is unacceptable and amounts 
to a failure to provide the level of service that the public deserves. 

2. Improving Policy and Training to Produce More Consistent and Aecu- 
rate Deeision Making. 

As recommended by the Advisory Board in its report of August of 1998, “the most 
important step SSA can take to improve the process is to develop on-going joint 
training for all adjudicators in all the components that make and review disability 
determinations”. The Board also noted that such a training program presumes the 
existence of a policy base, which is clear, concise, and applicable in a real world set- 
ting. 

Presently, SSA policy for evaluating disability claims is fragmented, complex, con- 
flicting, confusing, and sometimes obsolete. This compromises the ability of the 
DDSs to adjudicate cases consistently and accurately and is part of the reason that 
more than 60% of the applicants who appeal denial of benefits at the initial level 
receive those benefits after appeal. 

While SSA should be commended for its recent efforts to introduce a greater de- 
gree of consistency into the process, much more remains to be done. 
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3. Quality Assurance 

Along with clear, concise policy and guidelines, NCDDD recommends that SSA as- 
sign a high priority to revising its quality assurance system so as to achieve the 
goal of unifying the application of policy among all components. The present QA sys- 
tem is out of date, applies differently to the various components, and induces incon- 
sistency of decision-making. 

SSA presently is in possession of an independent consultant’s report concerning 
changes in the QA system. NCDDD endorses many aspects of the Lewin report and 
recommends that it receive expedited attention by top management at SSA. We 
commend SSA for their recent steps to appoint an executive lead to this important 
focus on quality. 

NCDDD is committed to work with SSA to help create a new quality culture and 
a new quality process. 

4. Systems Support 

The development and enhancement of effectively performing electronic systems is 
critical to delivering high quality service at a reasonable cost. Historically, DDSs 
have an excellent track record of having worked together to develop systems capa- 
bilities to support their business processes. In the last several years, SSA has em- 
barked on various initiatives to develop, at the centralized level, alternative systems 
that would replace the equipment and software used in the DDSs. These initiatives 
have been extremely costly and have not produced advantages commensurate with 
their costs. While the available resources were diverted to the unsuccessful develop- 
ment of SSA systems, enhancement of the DDS systems has been curtailed due to 
lack of funding. 

NCDDD wants to express our support for accelerated electronic disability tech- 
nology initiatives. 

NCDDD recommends that future development and enhancement of electronic sys- 
tems be accomplished with greater reliance on the DDS systems experts and per- 
sonnel. 

We believe it is reasonable to consider system software development be a task for 
which the knowledge, skills and ability of the private sector should be better uti- 
lized. Only by working together with the DDS systems experts and private sector 
will SSA achieve the bold timeline announced by the Commissioner. 

5. Support for the interim suggestions “Post-Prototype” and strengthened 
Reconsideration. 

We applaud the Commissioner’s expeditious actions on prototype issues ending 
years of testing and pilots. We want to acknowledge the decisions are the beginning 
steps of process improvements. Further the Social Security Advisory Board (SSAB) 
reported in January 2001 any plans to eliminate the reconsideration should be re- 
viewed carefully. The rationale was that recon had become a meaningless step that 
only delayed the correct decision. But a second level of review at the DDS level need 
not be meaningless. Claimants could be provided the opportunity for a face-to-face 
de novo hearing conducted by highly trained and experienced DDS reviewers. This 
should enhance the reliability and accuracy of DDS decisions and reduce the need 
for claimants to go through the complex and lengthy ALJ hearing process. 

NCDDD’s position is an alignment of the SSAB’s recommendation. 

6. Consistency 

We are concerned that by attempting to move on so many fronts simultaneously, 
SSA will sacrifice progress toward solving what we see as its most important task — 
bringing reasonable consistency to the decision making processes and outcomes be- 
tween the state DDSs and the SSA Office of Hearings and Appeals (OHA). 

We believe that variance in decision making between the two levels is a serious 
problem in the disability program. Without asserting which component is “right”, 
the facts are as follows: DDSs process initial and reconsideration level decisions on 
average in about 70 days at a cost of about $300 per case. According to SSA quality 
reviews, DDS claims have a decisional accuracy of about 97%. Additionally, we be- 
lieve that it is critically important to remember that eighty percent (80%) of all the 
individuals who receive disability benefits are allowed through a decision made by 
the DDS. 

NCDDD agree that cases meeting the definition of disability should be allowed 
at the earliest step in the process. 

There has historically been an absence of uniformity and stated clear policy in- 
structions for adjudicators at the two levels. There has been no established ongoing 
common training for personnel. 
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Separate and opposite quality assurance and case review systems tend to drive 
the two components apart rather than to bring them together. 

Mr. Chairman and members of the committee, thank you again for the oppor- 
tunity to provide these comments on the challenges and opportunities facing the dis- 
ability program. NCDDD restates its desire to continue to work together with SSA 
during the continued evolution and improvement of the program. We appreciate this 
committee’s initiative in addressing and resolving barriers to improved service deliv- 
ery. 


Chairman SHAW. Thank you. Dr. Stapleton? 

STATEMENT OF DAVID C. STAPLETON, PH.D., DIRECTOR, 
CORNELL CENTER FOR POLICY RESEARCH 

Dr. STAPLETON. Mr. Chairman, Members of the Subcommittee, 
thank you for inviting me today. 

Since 1993 the bulk of my professional career has been devoted 
to work on projects concerning SSA’s Disability programs. My 
knowledge of the disability determination process comes from as- 
sistance that I provided to SSA in three evaluations of its efforts 
to improve the determination process, plus work on another project 
to review the quality assurance process. Martin Gerry referred to 
the report we produced today, which I have here in my hand, in 
his testimony. I am pleased that the Commissioner has followed 
our first recommendation in that report to appoint a quality work 
group at a very high level to study some of the options we devel- 
oped and try to implement them. 

My briefing paper presents my conclusions on the performance of 
the disability determination process and the key challenges that 
the Agency faces in trying to improve it. My oral remarks are con- 
fined to five recommendations that I see as key to making signifi- 
cant improvements 

My first recommendation is to create a disability czar. This rec- 
ommendation follows from the maxim that if it is everybody’s re- 
sponsibility, it is nobody’s responsibility. Currently responsibility 
for the disability programs is divided among the deputy commis- 
sioners. Each deputy commissioner has responsibilities to go be- 
yond the disability programs, and all of them interact with each 
other as equals. The Agency needs a single person whose sole re- 
sponsibility is the disability programs, who has the authority need- 
ed to improve cooperation and coordination among the offices, and 
who is accountable to the Commissioner for all aspects of disability 
program performance. The senior advisor who has recently been 
appointed is not the disability czar I have in mind. It is possible 
that that position could evolve into a disability czar. 

My second recommendation is to develop a modern performance 
management system for the disability programs. This is the thrust 
of our quality assurance report. Such a system will require im- 
proved information technology, improved performance measure- 
ment, consistent use of performance score cards in every day deci- 
sions, introduction of significance performance incentives, and use 
of management techniques that build a quality culture and support 
continuous improvement. 

My third recommendation is to assign responsibility for each ini- 
tial determination to a single office. This recommendation also fol- 
lows from the maxim that if it is everybody’s responsibility, it is 
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nobody’s responsibility. Currently no office, let alone individual, 
takes ownership of an application. Each office involved blames the 
other for poor performance, and inter-office communications delay 
the process, use significant resources and result in duplication of 
effort. The substantial success of the Disability Claims Manager 
test demonstrates the gains to be made from single office responsi- 
bility. I think the DCM went too far, personally, by giving a single 
individual responsibility for adjudicating all aspects of all adult ap- 
plications. In so doing, it also consolidated responsibility into a sin- 
gle office and gave a single individual ownership of each applica- 
tion. The SSA has concluded that the DCM, as tested, substantially 
reduced processing time, increased claimant satisfaction and im- 
proved employee satisfaction with no effect on measured accuracy, 
but at an increased cost. 

My interpretation of the evidence — and let me tell you, I was in- 
timately familiar with that evidence — is that it is actually more fa- 
vorable than SSA’s. It appears to me that the DCM is roughly cost 
neutral relative to the current process, as it was implemented in 
the test, and also that it reduced processing time by more than 
SSA’s report indicates. 

The most vexing question about assignment of responsibility to 
a single office is: whose office? There are really three options, SSA 
field offices. State run offices, and offices that are established by 
private contractors. All of these ideas have strengths and weak- 
nesses, which I discuss in my briefing paper. I’m not ready to en- 
dorse any one of these approaches over the others, but I do think 
that one of them will have to be tried if significant progress is to 
be made. 

The fourth recommendation is that the Agency should abandon 
the one-adjudicator-fits-all model. Currently each medical deter- 
mination is the responsibility of just one disability examiner with 
some assistance from experts. This approach is probably efficient 
for a large majority of cases, but the complexity of the medical, vo- 
cational and legal issues involved in a significant number of cases 
requires a team approach. Such an approach is used for complex 
determinations conducted by private disability insurers, as well as 
for many other complex medical and non-medical determinations. 

My final recommendation for improving the initial determination 
process is to address the problems with the appeals process, and 
in so doing I’m echoing the recommendation of Hal Daub. Current 
problems with the appeals process undermine the initial process 
because it is nearly impossible for SSA to obtain useful information 
from the appeals process and use it to improve the initial process. 
Defenders of the initial process allege that ALJs are out of control 
and they’re undermining the initial process. Others allege that ap- 
plicants help their representatives game the system by withholding 
evidence at the initial level so they can present it to an ALJ. If the 
ALJ denies their application, they shop for a new ALJ by filing a 
new application. 

Given the lack of information about decisions at the appeals 
level, it is hard to know how much truth there is in these allega- 
tions, but it is clear to me that the initial process is being under- 
mined by the lack of trust in the appeals process. 
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Those are my five recommendations. Thank you again for invit- 
ing me to testify. I would be pleased to answer your questions. 

[The prepared statement of Dr. Stapleton follows:] 

Statement of David C. Stapleton, Ph.D., Direetor, Cornell Center for Poliey 

Research 

This briefing paper is largely based on the knowledge I gained through work that 
was performed under contracts from the Social Security Administration to The 
Lewin Group and its subcontractors, Cornell University and Pugh Ettinger McCar- 
thy Associates, LLC. I gratefully acknowledge the contributions of individuals in 
those organizations to the information contained herein and to my thinking on this 
subject. The views expressed in this briefing paper and my oral remarks to the Sub- 
committee are, however, my own, and do not represent the views of the Social Secu- 
rity Administration, Cornell University, or Pugh Ettinger McCarthy Associates. 

Directions for Improvements to the Social Security Administration’s Disability De- 
termination Process 

I. Introduction 

I am an economist, with strong training and experience in the conduct of quan- 
titative evaluations of social service programs. The bulk of my professional career 
since 1993 has been devoted to work on projects concerning the Social Security Ad- 
ministration’s (SSA’s) disability programs. Social Security Disability Insurance (DI) 
and Supplemental Security Income (SSI), and other disability programs and policies. 
My knowledge of the disability determination process comes from assistance that I 
provided to the SSA in evaluation of three of its efforts to improve the determina- 
tion process — the Full Process Model (FPM), the Disability Claims Manager model 
(DCM), and the Prototype — and from a project to review and develop options for im- 
provements to the Quality Assurance process for disability determinations. The 
product of the latter was a voluminous report, which included extensive background 
material, findings from our analysis, and numerous options for improvement.^ My 
Cornell colleague Gina Livermore co-led the first three of these efforts, and Michael 
Pugh of Pugh Ettinger McCarthy Associates, LLC co-led the last. 

This paper focuses on the initial determination process for all types of applications 
and continuing disability reviews (CDRs) (i.e., ever 3 dhing up to appeals to the Office 
of Hearings and Appeals), reflecting the Subcommittee’s interest for this hearing. 
Some material concerning potential changes to appeals above this level is introduced 
because of its relevance to the initial determination process. 

I begin by briefly summarizing my own conclusions about the performance of the 
disability determination process. I then describe challenges to improving the process 
that are posed by the nature of the determinations being made. It is critical to keep 
these challenges in mind as improvements are developed and implemented. I then 
describe five changes to the initial process that I believe are key to achievement of 
significant process improvements. 

II. Performance of the Disability Determination Process is Poor 

Performance of the process is poor. Mean processing times at the initial level are 
very long. Approximately one-third of all allowances are made to applicants whose 
applications are initially denied, including many applications that are allowed on 
the basis of the supporting evidence collected at the initial level. As a result, the 
administrative cost of appeals is very high. The cost to applicants whose awards are 
delayed, and who are often very vulnerable, is perhaps greater, although it is not 
a line item in the federal budget. Worse yet is the cost to an unknown number of 
applicants who should be found eligible, but whose claims are initially denied and 
who fail to appeal. 

There is also substantial evidence that eligibility criteria are applied inconsist- 
ently across state Disability Determination Services (DDSs), and even across dis- 
ability examiners within DDSs, although SSA does not currently have a good system 
to document it. We found one convincing indicator by looking at the spread of initial 
allowance rates across examiners within four DDSs. In each DDS, the examiners 
included were experienced, made several hundred decisions per year, and were 
drawing applications randomly from the same queue. We used statistical methods 


^See D.C. Stapleton and M.D. Pugh, Evaluation of SSA’s Disability Quality Assurance (QA) 
Processes and Development of QA Options that will Support the Long-term Management of the 
Disability Programs, to the Social Security Administration, ZUUl. http://www.quintiles.com / 
products and services / specialty consulting / the lewin group / lewin publications / detail / 
l,12';8,213,00.html. ® 
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to calculate that the luck of the draw would lead to a spread in allowance rates 
across examiners of about 10 percentage points within each of the DDSs, but we 
found that the actual spread in allowance rates was 10 to 19 percentage points 
greater. Thus, it appears that the examiner in a DDS that happens to get assigned 
to a claim could affect the chance of that claim’s allowance by 10 to 19 percentage 
points. It is not hard to imagine that differences across DDSs are much greater, be- 
cause of differences in management, training, examiner qualifications, expert con- 
sultants, the health care system in the state, and other factors. 

Other evidence indicates that decisions are significantly influenced by incentives. 
Dramatic evidence of this occurred in the early 1980s. At that time, SSA, at the di- 
rection of Congress, started conducting pre-effectuation reviews of a large share of 
initial awards in response to low allowance accuracy identified through the quality 
assurance process; denial accuracy was much better. Over three years, allowance ac- 
curacy increased substantially, but denial accuracy fell by essentially the same 
amount. The most obvious explanation for this reversal in the two accuracy rates 
is that the pre-effectuation review process made it more costly for examiners to 
allow error-prone cases than to the deny them, tipping the balance in favor of deni- 
als. Although cause and effect cannot be proved, I have not heard a more convincing 
explanation. 

People involved in the process are disgruntled about it. Applicants, adjudicators, 
managers, union leadership and others all have complaints that are difficult to dis- 
miss. DDSs complain about the SSA field offices, and vice versa. Morale is low, lead- 
ing to high turnover in many offices. 

Some would say that the process is also very costly, but what is the benchmark 
against which we can say costs are high or low? In 1999, as near as I can tell, SSA 
spent about $1,400 per application adjudicated — including appeal costs, quality as- 
surance costs, and any other costs that SSA associates with applications. The actu- 
aries estimate that the present value of the average SSDI award, including Medi- 
care benefits, is on the order of $100,000. Is $1,400 too much to be spending when 
this much money is at stake? One private disability insurer told us they were spend- 
ing $2,400 per application when the amount at stake for the average claim was 
much lower. Putting more resources into the current process in a reasonably judi- 
cious manner, without any other changes, would clearly improve other aspects of 
performance, but it also appears that substantial improvements in performance 
could be achieved more efficiently by other means. 

III. The Nature of Disability Determination Poses Significant Challenges to 
Performance Imporvements 

Several features of disability determinations are significant challenges to improv- 
ing process performance. The first is the highly complex and diverse nature of the 
medical, vocational, legal, and financial issues involved in making determinations. 
An impressive array of knowledge is required to make appropriate decisions in all 
cases. 

The second is the high level of subjectivity involved in many decisions — assess- 
ments of severity of functional limitations, the credibility of evidence about pain and 
other symptoms, the weight to be given to source evidence versus a medical exam- 
iner’s evidence, and the value of seeking medical evidence of record from certain 
providers, are all examples. It appears that there is room for well-trained, well-in- 
tended examiners to disagree on the “correct” decision in a substantial number of 
cases. 

The third challenge is that the applicant has a substantial incentive — the poten- 
tial benefit award — to mislead the adjudicator. The applicant’s supporter, including 
the applicant’s provider, might share that incentive. 

The fourth challenge is that the program exists within an agency that, despite its 
fairly recent independence, is subject to the vicissitudes of the political process. Con- 
gressmen and governors attempt to influence the program in the interests of their 
constituents. While this can be a positive force for performance improvement in 
some circumstances, it can undermine improvement in others. Unions, professional 
organizations, and other groups can be expected to resist changes that are not in 
the interest of their members. 

The fifth challenge is that major change takes time. The number of years needed 
is likely longer than a Commissioner’s six-year term. Major change also takes extra 
resources during the transition period, and is likely to crowd out other agency prior- 
ities. 

Perhaps the most significant challenge is that the concept of disability in the pro- 
grams is out-of-step with current thinking. Advocates, researchers, policymakers, 
and others have embraced the idea that the inability to work results from the inter- 
action of impairment, or functional limitations, with a person’s environment, yet the 
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program is required to make determinations on the basis of the old notion that dis- 
ability is “medically determinable.” Policy is changing in ways that reflect the new 
thinking, albeit very slowly, and the determination process, as well as the broader 
operations of the disability programs, will need to change with it. 

rV. Five Key Changes to Achieve Significant Process Improvements 

There is much that can be done to produce small improvements to the initial de- 
termination process, but significant improvements require major change. I have de- 
veloped a list of five changes that I think are key to making significant process im- 
provements. 

1. Appoint a disability czar: A single person who reports to the Commissioner 
must be given lead responsibility for all aspects of the disability programs. The rec- 
ommended change follows from the maxim that “If it’s everybody’s responsibility, it’s 
nobody’s responsibility.” Currently, responsibility for the program is divided among 
the Deputy Commissioners, each Deputy Commissioner has responsibilities that go 
beyond the disability programs, and all interact with each other as equals. The 
Agency needs a single person whose sole responsibility is the disability programs, 
who has the authority needed to improve cooperation and coordination among the 
offices, and who is accountable to the Commissioner for all aspects of disability pro- 
gram performance. 

2. Develop a modern performance management system. The thrust of our quality 
assurance report is that SSA needs to develop a modern performance management 
system for the disability programs, including the determination process. Such a sys- 
tem will require improved information technology, improved performance measure- 
ment, consistent use of performance score cards in everyday decisions, introduction 
of significant performance incentives, and use of management techniques that build 
a “quality culture” and support continuous improvement. The job of the disability 
czar would be to develop and lead this system. 

3. Assign responsibility for each initial determination to a single office: This rec- 
ommendation change also follows from the maxim that “If it’s everybody’s responsi- 
bility, it’s nobody’s responsibility.” Currently, SSA Field Offices and state DDSs 
share responsibility for disability determinations. The result is a system in which 
no office, let alone individual, takes ownership of an application, each blames the 
other for process problems, and inter-office communications delay the process, use 
significant resources, and result in duplication of effort. 

The substantial success of the Disability Claims Manager model demonstrates the 
gains to be made from single-office responsibility. I think the DCM went too far, 
by giving a single individual responsibility for adjudicating all aspects of all adult 
applications, but in so doing, it consolidated responsibility into a single office and 
gave a single individual ownership of each application. SSA’s evaluation of the DCM 
test concluded that it substantially reduced processing time, increased claimant sat- 
isfaction, and improved employee satisfaction, but at a somewhat greater cost than 
the current process. My interpretation of the evidence from that evaluation is more 
positive than SSA’s; it appears to me that the DCM is cost neutral, and that it re- 
duced processing time by more than the report indicates. 

That SSA has decided not to pursue the DCM, despite the considerable success 
of the test, reflects the most vexing question about assignment of responsibility into 
a single office: Whose office? There are three options, and all have strengths and 
weakness. The first is to federalize the entire process, so that all decisions are made 
in field offices. This approach is favored by American Federation of Government 
Employees (AFGE), and likely has substantial support among SSA managers, but 
it is probably the most costly and it is also difficult to imagine a federal bureaucracy 
managing such a large internal process well. The determination process for Vet- 
erans’ benefits provides a useful model. 

The second approach is to give the responsibility to the states. This might be the 
least expensive approach, would provide a process that is more tailored to the needs 
of the state, and make state governments accountable to their voters for process per- 
formance. SSA’s past management of the state DDSs has, however, been hampered 
by lack of political will; SSA does not have sufficient power to hold states account- 
able. Perhaps a deal that gives the entire process to tbe states in exchange for pro- 
visions that will make it possible for SSA to hold states accountable could be devel- 
oped. Such a system already exists in the Food Stamp program, although it is im- 
perfect. 

The final approach is to contract the work to the private sector. Many would op- 
pose such a change because of a fundamental distrust of entities that are driven 
by the profit motive. SSA might, however, be in a stronger position to ensure per- 
formance of local entities that are outside the political process than local entities 
that are either owned by states or internal to SSA. This approach also has the ad- 
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vantage that a successful firm could make determinations in multiple states. Every 
participating firm would be continuously threatened by competition from firms that 
are operating in other states. The Center for Medicare and Medicaid Services uses 
this approach in its effort to improve health care quality, with some success. 

I’m not ready to endorse any one of these approaches over the others, but I think 
one of these approaches will have to be tried if significant progress is to be made. 

4. Abandon the “one-adjudicator-fits-all” model. Currently, each medical deter- 
mination is the responsibility of just one disability examiner. While expert consulta- 
tion is available, and required in some cases, the decision rests on the shoulders of 
an individual. This approach is probably efficient for a large majority of cases, but 
the complexity of the medical, vocational, and legal issues involved in a significant 
number of cases requires a team approach. Such an approach is used for complex 
determinations conducted by private disability insurers, as well as for many other 
complex determinations, including medical ones. 

5. Address the problems with the appeals process. Currently, the appeals process 
has significant performance problems of its own. Those problems undermine the ini- 
tial process. The fact that the program is represented only by conflicted Administra- 
tive Law Judges (ALJs), and that performance management is limited, make it 
nearly impossible for SSA to obtain useful information from the appeals process and 
use it to improve the initial process. Instead, defenders of the initial process allege 
that ALJs are “out of control” and are undermining the initial process. Others allege 
that applicants, with the help of their representatives, game the system by with- 
holding evidence at the initial level so they can present it to an ALJ, and by con- 
tinuing to file whole new applications until they find an ALJ who will give them 
an award. Given the lack of information about the decisions at the appeals level, 
it is hard to know where the truth lies, but it is clear that the initial process is 
being undermined by the lack of trust in the appeals process. 


Chairman SHAW. Mr. Brady? 

Mr. BRADY. Thank you, Mr. Chairman. This was excellent testi- 
mony. While I have questions for each, I will limit it to three very 
brief questions. 

Mr. Pezza, in your testimony you talk about the need for an in- 
telligent front-end interviewing process. I would like to hear a little 
more about that. 

Mr. Price, I was wondering about the relationship between the 
State groups and the Federal Agency, SSA, and how that helps or 
hinders the process? 

Then to Dr. Stapleton, I would like to hear a little more about 
the revenue-neutral approach on the Disability Claims Manager 
because that seems like if we improve the information gathering 
and the intelligence up front, if we have good work relationships, 
consistent standards, and if we can process these claims more accu- 
rately and quicker, the whole process benefits in a big way. So, I 
would like to hear those real quickly. 

Mr. PEZZA. Well, one of the things that we do in the initial dis- 
ability application process taking in the field office, is we take what 
we call a background report which basically gives the nature of the 
impairment in the perspective of the claimant. In doing this back- 
ground report, it would be very helpful if we had a system which 
would provide drop-down menus for our interviewers. So, that 
based upon the nature of the impairment, the individual inter- 
viewer would be able to tailor the questions and guide the claimant 
in giving us the information necessary to do a good background re- 
port and supply the folks in the DDS with complete medical infor- 
mation. This is something that I think the Agency’s been looking 
into because each 
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Mr. BRADY. By its nature, each impairment’s going to have a 
unique set of — or some unique features that you ought to have laid 
out and gathered. 

Mr. PEZZA. Absolutely, right. So, for example, if a person was 
talking about a heart condition there would be certain specific 
guidance that this system would provide in a series of drop-down 
menus which I think would be very beneficial. It makes good sense. 

Mr. BRADY. Thank you. Mr. Price, relationship? 

Mr. PRICE. Yes. The relationship, we would concur with the tes- 
timony of Mr. Daub and the previous reports by the Advisory 
Board. Strengthening the Eederal/State relationship would greatly 
enhance the opportunity to reduce processing times, to give better 
service to the claimant. The current set up is such that NADE has 
encouraged the establishment of more uniform national training 
standards, for example, at the front end and strengthening the 
quality assurance process throughout. 

Mr. BRADY. If you had to rank what could best be done to im- 
prove that relationship, would that increased training be the most 
important thing? 

Mr. PRICE. I think it would be — ^yes, the training is absolutely 
essential, and having that availability, I think SSA needs to re- 
vamp, if you will, the way it does training, the way it mandates 
training. Right now in the DDS’s initial disability examiners who 
are hired, receive training basically in compliance with whatever 
the State feels is their set up. The SSA has introduced a basic ex- 
aminer training package which forms the basis of this new exam- 
iner training, but NADE has asked that there should be more than 
this because many States simply do what is minimum. 

Mr. BRADY. Sure. 

Mr. PRICE. Minimum doesn’t give you good service. 

Mr. BRADY. Good answer. Thanks, Mr. Price. 

Dr. Stapleton, I like the idea of having accountability in one per- 
son. I like the idea of having teams evaluating these. I would imag- 
ine both between the sophisticated medical decisions and then 
ever-changing occupational standards and opportunities, that the 
would really help. Tell me about disability claims. 

Dr. STAPLETON. Sure. Measuring costs in SSA’s system is very 
difficult. They were doing a test where both the current process 
and the model they are testing. The DCM model were embedded 
in lots of other things that were going on in various offices. 

I would say that — well, my recollection is that the result that 
SSA reported is that the DCM costs from 6 to 12 percent more 
than the current process. I would say that the margin of error in 
just trying to make that estimate is probably 5 to 10 percent. So, 
it is close to the margin of error. 

The other thing, a couple other points though, when they did this 
they got the upper value by one method and the lower value by an- 
other method. It seemed to me that the upper value had some seri- 
ous problems with it, and the other method was much more sound. 
So, I think 6 percent is a reasonable estimate given the whole pe- 
riod of the test which was 18 months. But if you look at the test 
results from month-to-month, you will see that productivity of the 
claims managers increases quite a lot over the first 12 months. By 
the time it gets to the peak, if you recalculated cost at that point. 
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it would be lower or at least about the same as the current process 
costs using SSA’s methodology. The costs reported are reported for 
the entire 18-month period, and at the beginning there was startup 
time and at the end there was wind-down time. These people knew 
they were losing their positions and tried to wrap things up. 

Mr. BRADY. Sure. 

Dr. STAPLETON. So, that is the basis of my conclusions. 

Mr. BRADY. Are your conclusions in detail on that in your report 
or can we get some information along those lines? 

Dr. STAPLETON. It is not in this report, and in fact, it is not 
written in any report. I have detailed my thoughts in e-mails to 
people at SSA. I could provide those to you, I think. 

Mr. BRADY. If you don’t mind because I would like to learn 
about it. A final thought is that were the increased costs on that 
due to accelerated benefits, that we make decisions sooner and 
more accurately. Therefore, benefits occurred faster? 

Dr. STAPLETON. Not really because the cost had to do with ad- 
ministrative cost, not programmatic cost, and my recollection is the 
allowance, the initial allowance rates were just about the same. 

Mr. BRADY. Thank you, Mr. Chairman, very much. 

Chairman SHAW. Mr. Pomeroy. 

Mr. POMEROY. Mr. Chairman, this is one of the more chal- 
lenging assignments we have given SSA. I appreciate you having 
this hearing to explore what they are doing to execute these duties 
as best as they can do, and I appreciate very much you holding this 
important hearing. I regret my own schedule prevented me from 
attending the bulk of it, and look forward to reviewing and having 
staff put a review of your written materials. It is obviously an area 
where Members of Congress on the Social Security program per- 
haps the most active interaction with their constituents. That is 
very important to us all. Thanks again, Mr. Chairman. 

Chairman SHAW. Dr. Stapleton, you said something in your tes- 
timony regarding forum shopping to get the best administrative 
judge that you can get. If somebody’s turned down at one, they can 
go ahead and refile, come up with another judge, and there is no 
way of bringing it back to the same judge? 

Dr. STAPLETON. My understanding now is when somebody files 
a new application it just enters a process like any other applica- 
tion, and it can end up 

Chairman SHAW. Even though it may be from the same claimed 
injury? 

Dr. STAPLETON. Yes, yes. 

Chairman SHAW. Interesting. 

Dr. STAPLETON. Actually, if I may go on, there has been some 
discussion earlier about closing the record. I know there is a lot of 
concern about if you close the record and somebody has got a new 
condition. Then that means filing a whole new application and a 
much longer wait for them, and that is a problem. It seems to me 
there is a fairly straightforward solution to that if new evidence is 
being introduced at the appeals level, at the ALJ level — to send the 
case back to the initial level basically and do another reconsider- 
ation by taking into account the new evidence. 

Chairman SHAW. Can the court appoint its own doctor to exam- 
ine the claimant? Does it ever do that? 
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Dr. STAPLETON. It can do that, yes. 

Chairman SHAW. Is that done very often? 

Dr. STAPLETON. I wouldn’t be the best person to ask. 

Chairman SHAW. I would guess, from the way I understand 
these things, that if you get the right doctor, the right lawyer and 
the right judge, and 

Dr. STAPLETON. Well, I would certainly expect that the advo- 
cates for the claimant get them to get medical examinations inde- 
pendently which are brought into evidence. 

Chairman SHAW. I know going from tort law that different doc- 
tors are sought after depending on whether you are the plaintiff or 
the defendant. We remember one doctor that we didn’t think he 
really believed in pain. He was one of the favorite of the defend- 
ants, but that was before he had a disc problem in is back. He now 
believes in pain. 

All right. I want to thank all of you for being with us. It has been 
a very, very good hearing. I think the thing that comes out of this 
most is that I think this Subcommittee has to know more about 
this process. This is really our first venture into the details of this. 
We have looked at the process before as to the lack of electronics 
and the slowness of the movement, but now we are getting in a lit- 
tle bit into the actual process of the hearing process itself It is 
something I don’t think we have any expertise on this Committee — 
who really did any litigation in this area, even though a number 
of us are lawyers. Still, it is a very specialized area that most law- 
yers haven’t even ventured into. 

Thank you. Thank you all for being here. This hearing is ad- 
journed. 

[Questions submitted from Chairman Shaw to the panel, and 
their responses follow:] 

National Association of Disability Examiners 
Raleigh, North Carolina 27602 
August 14, 2002 

The Honorable E. Clay Shaw, Jr., Chairman 
Social Security Subcommittee 
Committee on Ways & Means 
United States House of Representatives 
2408 Rayburn House Office Building 
Washington, DC 20515-0922 

Dear Mr. Shaw: 

The National Association of Disability Examiners (NADE) is pleased to provide 
the following response to your inquiry of August 1, 2002. NADE was asked to re- 
spond to several questions regarding our testimony, and the testimony of others, 
that was presented on June 11, 2002. 

la. Explain the process of developing a case. 

Case development typically begins with a review of the disability application that 
has been forwarded to the DDS from the Social Security Field Office. In the vast 
majority of claims, the disability examiner must initiate contact with the claimant 
(either by phone or by mail) to develop or clarify issues regarding medical treat- 
ment, education, past relevant work and the impact the claimant feels that the al- 
leged impairment has on their activities of daily living (ADLs). Frequently, the dis- 
ability examiner must also contact an interested third party who is also asked to 
provide information about the impact the claimant’s impairment has on these activi- 
ties. If these reports include conflicting information then the disability examiner 
must resolve the conflicts by re-contacting the claimant, and third party source, or 
contact another source to resolve the conflicts. 

All relevant medical sources listed by the claimant are then contacted by mail or 
fcix^nd asked to either send copies of records or respond to questions specifically 
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tailored to the alleged impairment. Information received from treating sources is re- 
viewed as it is received to determine if a favorable decision is possible based on those 
records. If so, additional evidence is not pursued. If not, unless the treating source 
is a known uncooperative source, appropriate follow up is made, either by telephone, 
fcix, or by mail, to obtain any records or completed forms which have not been re- 
ceived. 

SSA regulations (POMS DI 22505. OOlff) mandate that treating sources be allowed 
thirty (30) days to respond and the DDS must initiate at least one follow up if there 
is no response. 

If treating source information is incomplete, unavailable, or does not provide the 
specific documentation needed to determine eligibility under Social Security regula- 
tions, the DDS will schedule a consultative examination. This examination is at the 
government’s expense. Every effort is made to assist the claimant in keeping any 
consultative examination, including arranging for responsible parties when the 
claimant has a mental impairment and providing the cost of transportation to the 
appointment. Once all of the medical and non — medical information, including ADL 
and work history forms, pain questionnaires, and so forth., has been received, the 
DDS will prepare a decision following the sequential evaluation process. This deci- 
sion is based on an appraisal of the objective medical findings and consideration of 
the subjective non-medical findings such as pain allegations, claimant credibility, 
and treating source opinion. 

b. Explain the process for reviewing a case for reconsideration, including 
under what circumstances a disability examiner obtains additional in- 
formation. 

Reconsideration claims are assigned to disability examiners who are more experi- 
enced than disability examiners who adjudicate only initial claims. Reconsideration 
claims are assigned to a disability examiner who had no part in the initial decision. 
If input from a DDS medical or psychological consultant becomes necessary at the 
reconsideration level, the consultant will also be one that had no part in the initial 
decision. 

The reconsideration examiner reviews the claim file to determine both the accu- 
racy of the initial decision and whether additional development is needed in view 
of the claimant’s statements and allegations. The reconsideration examiner must de- 
termine if all impairments alleged by the claimant or diagnosed in the file evidence 
were fully developed initially. The reconsideration examiner must also determine if 
there are any new impairments alleged or diagnosed and/or whether the claimant 
has listed any new treating sources or has reported receiving additional treatment 
from previously identified sources. 

If the prior decision was correct based on the information available at the time 
and the claimant has not alleged any worsening of the impairment(s) and has not 
reported receiving additional medical treatment, the initial decision can be affirmed 
“on the record” without the need to pursue additional development. However, such 
circumstances are unusual. If the claimant alleges worsening of the impairment(s) 
and/or reports receiving additional medical treatment, all relevant sources for more 
current records are contacted. The reconsideration examiner follows the same adju- 
dicative requirements as the initial examiner in allowing an appropriate period of 
time to elapse for a medical source to respond and initiating appropriate follow up 
contact if the source does not respond. If the reconsideration examiner is unable to 
fully document all alleged or diagnosed impairments based on the medical evidence 
of record, a consultative examination will be scheduled. Once all requested informa- 
tion has been received, or it has been determined that the information is unavail- 
able, the DDS will prepare a reconsideration decision, again following the sequential 
evaluation process. 

c. Are such processes checked and documented via DDS or Federal quality 
review? 

Any DDS decision is subject to review by internal DDS quality assurance staff 
and/or review by the Federal Disability Quality Branch (DQB) in the respective SSA 
regional office. 

2a. Are determinations made by disability examiners in the DDSs, “devoid 
of rationale and — driven almost exclusively by objective medical find- 
ings.”? What factors and criteria do State disability examiners use to 
assess an individual’s claim? 

NADE is very concerned with the erroneous statements contained in the testi- 
mony presented by Ms. Kathleen McGraw on June 11. We are equally concerned 
that such inflammatory statements are often left uncorrected, adding to the false 
perception the public already has of the decisionmaking process in the State Dis- 
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ability Determination Agencies. NADE is very appreciative of this opportunity to 
challenge Ms. McGraw’s statemerifsi 

DDS decisions, by law and by SSA regulation, are based on objective medical find- 
ings, coupled with consideration of the claimant’s age, education and past work expe- 
rience. DDS decisions do take into consideration the subjective findings such as pain 
and fatigue and the impact the alleged impairment is said to have on a claimant's 
daily activities. However, DDS decisions are influenced to a lesser extent than deci- 
sions made by administrative law judges by these subjective findings. Where the 
disability examiner in the DDS is unable to conclude that there is an objective med- 
ical basis to support the claimant’s allegations of pain or fatigue, the subjective com- 
plaints are often disregarded, as required by law. 

The primary factor in adjudicating disability claims at the DDS level is that it 
must first be concluded that there is a medically determinable physical or mental 
impairment that can reasonably account for the subjective s3miptoms alleged by the 
claimant before any such s3miptoms can be factored into the decision. 

As an example, NADE would like to offer the case of an individual who alleged 
disability due to severe burning pain in his hands. A physical examination failed 
to detect a significant medical condition. The claimant retained normal range of mo- 
tion of all joints in the hands and there was no impairment of neurological func- 
tioning. The claim was documented with x-rays, nerve conduction studies, and a 
MRI, all of which failed to reveal any evidence of a significant medical condition. 
Without any objective evidence that could establish the existence of a medically de- 
terminable impairment the DDS would conclude that the alleged impairment was 
non-severe. This would be the correct decision under the law and any attempt to 
render a different decision would have resulted in DDS or DQB quality assurance 
reviewers returning the claim to the disability examiner with instructions to deny 
the claim. 

The application of process unification rulings would not alter the DDS decision 
in such cases. By law, DDSs must first establish the existence of a medical impair- 
ment before determining that the claimant is functionally limited, even by pain 
alone. 

An administrative law judge, hearing the same case and using the same evidence 
available to the DDS, could conclude that the claimant was under a disability. The 
decision by the ALJ would be based solely on the claimant’s alleged pain and no 
other factors. 

Herein lies the difference between DDS decisions and those made by ALJs — DDS 
decisions must have a medical basis that is defensible to subsequent quality review- 
ers. Such decisions are sometimes misinterpreted as if the DDS failed to consider 
the claimant’s subjective symptoms. This perception is reinforced by subsequent 
ALJ decisions that do award benefits based only on such subjective complaints, even 
when the objective evidence clearly fails to document the existence of a significant 
impairment. 

Such decisions by administrative law judges impact negatively on program integ- 
rity since such decisions will, in effect, place an individual on the disability rolls for 
life. All future continuing disability reviews of such cases will obviously fail to estab- 
lish that there has been any significant medical improvement in the claimant’s con- 
dition. Individuals whose claims are allowed on the basis of subjective symptoms 
alone will continue to receive benefits as long as they continue to allege the pres- 
ence of such symptoms. Since there was no objective basis for the original allowance 
decision, there can be no objective basis for determining that there has been medical 
improvement. 

NADE would contend that Ms. McGraw’s testimony would have been more effec- 
tive if she had devoted equal criticism to the administrative law judges who also 
have failed to adhere to the precepts of process unification. 

b. Are such processes checked and documented via DDS or Federal quality 
review? 

As noted earlier, any DDS decision is subject to internal DDS quality assurance 
review and/or review by the Disability Quality Branch in the regional SSA office. 
Not only do such quality reviews check for decisional accuracy, but also ensure that 
the procedures that define the adjudicative process that are outlined in the regula- 
tions are followed. 

3. What is the status of implementation of Process Unification? What spe- 
cific Process Unification activities were held last fiscal year? This fiscal 
year? What are the results? 

Process unification was stressed extensively in the ten Prototype states and in 
those states under various court orders to follow the process unification rulings 
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without fail. It has been implemented to some extent in all DDSs, both in anticipa- 
tion of the roll-out of the Prototype experiment and in an on-going effort to align 
DDS and ALJ decisions. However, there has been some inconsistent application of 
the process unification rulings in all DDSs because of a lack of necessary resources. 
DDSs have struggled to apply the process unification rulings in light of inadequate 
funding. For the most parts, the DDS application of process unification has been 
limited for cases in which the rulings would make a decisional difference. NADE 
strongly recommends that, in the future, adequate resources should be allocated to 
the DDHs whenever any changes are made in the adjudicative process that will re- 
quire significant allocation of time and resources by the DDSs. 

NADE also contends that the continued absence of ongoing training for all adju- 
dicators and reviewers, and the lack of a consistent Quality Assurance review of de- 
cisions made at all levels, have contributed to the sporadic and inconsistent applica- 
tion of process unification. 

4. Is the reconsideration, “little more than a rubber stamp of the original 
denial”? Should it be eliminated? 

Current SSA statistics show a 16% reversal rate at the reconsideration level. 
NADE would like to challenge the testimony presented by others that point to only 
a 3% reversal rate at the reconsideration level. Such a misrepresentation of the 
facts could be viewed as an attempt to misguide the Subcommittee. Obviously, a re- 
versal rate of 16% at the reconsideration level is not a “rubber stamp of the original 
denial.” The reconsideration step in the appeal process has served to provide a need- 
ed intermediate appeal step between the initial decision by the DDS and the hear- 
ing decision made by the ALJ. This was effectively demonstrated in the Prototype 
experiment when the absence of a reconsideration step caused appeals to OHA to 
soar out of control. Even so, in recent years the reconsideration step has been weak- 
ened in the interest of increasing case processing efficiencies and reducing proc- 
essing time. For that reason, NADE’s proposal for a New Disability Claims Process, 
included as an attachment to our testimony of May 2, 2002 before the Subcommittee 
and the focal point of our testimony on June 11, 2002, proposes strengthening this 
vital step. 

Consideration of affordability, timeliness and fairness issues would indicate that 
there is a need to strengthen the reconsideration step, rather than eliminating it. 
The reconsideration, especially an enhanced reconsideration, would provide claim- 
ants an opportunity to have their cases reviewed again much earlier than the cur- 
rent 1-2 year wait for a hearing before an ALJ. For thousands of people, an en- 
hanced reconsideration would prevent lengthy waits and would reduce administra- 
tive costs. 

5. Does the agency, . . consult the claimant’s health care providers, and 
compensate them adequately for providing relevant medical informa- 
tion?” If so, how? 

All relevant treating sources identified by the claimant on the initial and, if one 
is filed, reconsideration application, or who are subsequently identified in the course 
of DDS case development, are contacted. The majority of disability claims are adju- 
dicated based on information obtained solely from the claimant’s treating source(s). 
However, the reality is that, regardless of the level of compensation offered, some 
sources will to refuse to provide information, either because they don’t feel the 
claimant is disabled or because they don’t want to become involved with “govern- 
ment bureaucracies”. Other sources provide little or no information as they have not 
seen the claimant for the alleged impairment or they do not have detailed records. 
Hospitals, clinics and other medical sources are frequently slow to respond due to 
the sheer volume of requests they receive for medical records. 

In every case in which the DDS seeks to obtain medical records, compensation is 
offered. It is a subject of national debate as to whether the amount offered by the 
DDS is “fair and reasonable.” DDSs continually face uphill struggles when attempt- 
ing to obtain increases in the compensatory rates they offer for medical evidence of 
record. 

6. In the case of continuing disability reviews, how common is it for claim- 
ants to refuse to cooperate with requests for information? Are claimant 
representatives a source for this lack of cooperation? What is your solu- 
tion? 

We are unaware of any factual data that would describe the incidence at which 
claimants and/or their representatives have refused to cooperate with requests for 
information from the DDS. To our knowledge, such data would be nearly impossible 
to collect because failure to cooperate or deliberate actions by the claimant or their 
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representative to delay the DDS in making a decision are nearly always concealed 
under false pretenses. However, we do have anecdotal information that would indi- 
cate this problem is increasing as claimants, and their representatives, become in- 
creasingly aware that benefits will continue until a final decision is made and that, 
by failing to cooperate fully with the DDS, such a decision can be delayed for years. 
There are few penalties for such actions as there are no administrative procedures 
in place that require the claimants to pay back any overpayments if the Agency’s 
final decision is to cease benefits. 

We further believe that anecdotal evidence suggests that the common perception 
that exists among the public that claimants have a better chance to “win” at the 
hearing level has caused some claimants and their representatives to elect not to 
“bother” with the DDS level, either at the initial or reconsideration steps. We be- 
lieve that claimants erroneously believe that failing to cooperate with the DDS will 
force a quick denial of their claim and speed their case to the hearing level. This 
is rarely the case. Usually, the DDS spends weeks and months in an unsuccessful 
effort to document each case to show that the DDS has done everything in its power 
to document the claim for a medical decision before having to resort to denying the 
claim for failure to cooperate. 

As at least a partial solution, NADE has proposed that the Regulations be revised 
to allow for the immediate suspension of benefits in CDR claims where the DDS 
proposed a cessation of benefits because the claimant has failed to cooperate or can- 
not be found. 

NADE would also propose that administrative penalties should be enacted that 
would enable SSA to force the cooperation of claimants and/or their representatives 
when it can be clearly shown that there has been a failure to fully cooperate with 
the DDS or when the claimant and/or representative has engaged in actions de- 
signed to delay the development of the case. 

7. Is the Federal/State relationship working? How could this he changed to 
improve this relationship? 

NADE believes that the Federal/State relationship is working. However, we be- 
lieve that this relationship could be strengthened by encouraging more open discus- 
sion between the DDSs and SSA to resolve issues as they occur. SSA must adopt 
a significant change in its culture to allow for the possibility that they are not al- 
ways the experts in the development of policy for the DDSs. State governments 
must be more willing to accept the oversight requirements of SSA with regards to 
DDS training expectations and salary issues. Too often, the DDSs are asked to com- 
pete with similar state agencies in the formation of salary structure and training. 

8. Should SSA’s regulations he revised to require States to, “follow specific 
guidelines relating to educational requirements and salaries for staff, 
training, carrying out quality assurance procedures, and other areas 
that have a direct impact on the quality of their employees and their 
ability to make decisions that are both of high quality and timely.”? 
What are the pros and cons, and the feasibility for making these 
changes? 

NADE believes that the Federal/State partnership could be revised to allow SSA 
to stipulate minimum educational and training requirements for DDS staff, but only 
if such a mandate were accompanied by a similar mandate specifying minimum sal- 
ary levels for DDS staff. NADE believes that a national disability program should 
have national minimum standards with regard to educational and training require- 
ments for all adjudicative staff. NADE is committed to the concept of ongoing train- 
ing and professional development. However, the ability to set minimum educational 
standards would carry an expectation that SSA would also set minimum salaries, 
an issue that will create problems in many states. Heretofore, SSA has been unwill- 
ing to face this political obstacle. 

In recent years, we have witnessed frequent turnover in DDS staff. This is due 
both to an increase in the number of retirees as well as an increase in the number 
of employees who opt to leave the DDS for less complex work, often with an increase 
in pay. The salary levels in the DDSs have not kept pace with private industry and 
the ability of many DDSs to attract the most qualified job applicants has been com- 
promised. At the same time, the DDSs have been forced to contend with the erosion 
of their experienced staff. These two factors will create a crisis of leadership and 
experience in the DDSs and contribute to an erosion of their ability to effectively 
administer the disability program. This will negatively impact on public confidence 
and the continued ability of the disability program to fulfill its mission. 

NADE does believe that educational requirements must not take precedence over 
ongoing training needs. While we recognize there may be a need to establish some 
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degree of national uniformity in prescribing minimum educational requirements, we 
strongly suggest that it is the need for ongoing training for all adjudicative staff that 
will have a greater impact in achieving national uniformity in the disability pro- 
gram. furthermore, while the ability to prescribe minimum educational standards 
foFTTDS staff would have to be coupled with the ability to prescribe minimum sala- 
ries, something that we do not envision as being possible in the near future, the 
ability to prescribe the need for ongoing training, and to be able to offer such train- 
ing, either through its own resources or by utilizing the availability of training of- 
fered by such organizations as NADE, is certainly within SSA’s ability. In this re- 
gard, we agree with the opinion expressed by the Social Security Advisory Board 
in its August, 1998 report, “How SSA’s Disability Programs Can Be Improved ,” page 
19). “The most important step SSA can take to improve consistency and fairness in 
the disability determination process is to develop and implement an on-going joint 
training program for all .. . 15,000 disability adjudicators . . . and the quality as- 
sessment staff who judge the accuracy of decisions made by others in the decision- 
making process.” The Advisory Board also asserted, “We urge the Commissioner to 
make a strong ongoing training program a centerpiece of the agency’s effort to im- 
prove the accuracy, consistency, and fairness of the disability determination process, 
and to see that the necessary resources are provided to carry it out.” 

Recently, SSA explored the idea that the Agency would offer national disability 
examiner certification. This idea was abandoned because little interest was ex- 
pressed in a program that came with few tangible rewards. We believe that an effort 
to prescribe minimum educational requirements, without the ability to prescribe 
minimum salary, would have a similar impact. 

9. Do you have specific suggestions for changes in the law to better enable 
you to do your job? 

NADE has long advocated review of an equal percentage of allowed and denied 
decisions by the regional DQBs. We are concerned with recent initiatives by SSA 
and the Congress that would require pre-effectuation reviews in 50% of State agency 
allowances of SSI adult cases. These initiatives are similar to existing legislatively 
mandated reviews of Title II allowances. Without additional resources, any increase 
in the percentage of allowance decisions reviewed will result in a corresponding de- 
crease in the number of denial decisions reviewed. While we support the increased 
reviews as a means to improve decisional consistency, we also strongly suggest that 
reviews of decisions made at all levels should be increased. We are concerned that 
an increased focus on DDS allowances may reduce objectivity and compromise pro- 
gram integrity. The decision regarding an individual’s eligibility for disability bene- 
fits should be objective and unbiased. Therefore, NADE supports requiring review 
of an equal percentage of DDS allowances and denials and an increased review of 
decisions at all levels. 

NADE recommends allowing for the immediate cessation of benefits in failure to 
cooperate cases as a means of ensuring full cooperation from claimants and their 
representatives and to also ensure program integrity. 

NADE believes that DDSs should be insulated from the particular circumstances 
that impact on state governmental agencies that tend to negatively effect the qual- 
ity of service provided. Eor example, DDSs can be subjected to state hiring freezes, 
inadequate salary structures, and restrictions on out-of-state travel because of inter- 
nal state budget problems. In many cases, DDSs are not exempted from such re- 
strictions, even though their funding is provided in full from the Eederal budget. 
Even when exemptions are granted, DDS Administrators are often required to exer- 
cise extraordinary measures to obtain such exemptions, wasting time and resources 
that would be better used in providing quality service to the people. The inability 
to hire new personnel, retain experienced staff, or offer employees opportunities to 
receive national training that may not be offered within their particular State, nega- 
tively impacts on the quality of service DDSs can offer. SSA needs to exert greater 
oversight in this regard. 

Thank you for the opportunity to provide this additional response. Should you or 
any Member of the Subcommittee have any additional questions, please do not hesi- 
tate to ask. 

Sincerely, 


Jeffrey H. Price 
President 
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National Council of Disability Determination Directors 

Lansing, Michigan 48909 
August 29, 2002 

1. Judge Bcrnoski, the President of the Association of Administrative 
Law Judges, testified on June 20 that improving the quality of disability 
determination services decisionmaking would improve the overall deter- 
mination process. He stated (page 4 of his testimony), “rather than care- 
fully develop and examine the claimants’ case once, DDS often is making 
its initial determination based on incomplete records, and upon reconsider- 
ation, rarely obtains significant additional medical evidence or changes the 
outcome of the case.” What are your comments on this statement? Would 
you explain the process of developing a case? Would you explain the proc- 
ess for reviewing a case for reconsideration, including under what cir- 
cumstances a disability examiner obtains additional information? Are such 
processes checked and documented via DDS or Federal quality review? 

The National Council of Disability Determination Directors (NCDDD) agrees that 
improving the quality of disability determinations would improve the process. We 
agree that quality improvements are necessary for all steps in the process, including 
the appeals process. However, quality is a relative term when the Disability Deter- 
mination Service (DDS) is the only component with regular, targeted and sub- 
stantive reviews of their work. No other component, including Office of Hearings 
and Appeals (OHA) is held to this type of quality review standard. The DDSs’ record 
of accuracy is well known as documented by the Federal Disability Quality Branches 
(DQB) of the Social Security Administration (SSA). 

Additionally, we strongly disagree with the assumption that the DDS often makes 
initial determinations based on incomplete records and at reconsideration level rare- 
ly obtain significant medical evidence. We know of no study or report that factually 
documents these assertions and statements by the association of administrative law 
judges. The DDS follows the legal requirements for development of claimants’ cases 
for the disability determination process. 

The current process begins at the local SSA Field Office. The SSA Claim Rep- 
resentative, in person or via teleclaim, obtains the pertinent information from the 
claimant as to allegations, medical sources, types of tests, medications, work history 
information and daily activities. The claim file then moves to the DDS. Each case 
is assigned to a Disability Examiner. The Examiner does, in fact, carefully develop 
and examine the information provided by the claimant and/or representative. This 
would include requesting all medical evidence relevant to the claim within twelve 
months of the claimant’s alleged onset (the day he/she indicates that disability pre- 
cluded work at substantial gainful work activity). There are time constraints ex- 
plained to each medical vendor and prescribed by law, including a series of follow 
up activities to providers slow in providing reports. Concurrently, Examiners send 
requests to collateral sources, including but not limited to relatives, friends, thera- 
pists, employers, teachers and special service providers. This is an attempt to sup- 
plement the objective medical evidence with additional evidence of functionality 
from a source that is more familiar with the claimant. Each DDS complies with 
state requirements for payment of medical reports. This entails, at the national 
level, literally millions of requests for medical evidence of record from various pro- 
viders. 

Throughout the entirety of the case, when an Examiner receives enough docu- 
mentation for an allowance, development is ceased and a medical determination is 
made at the earliest possible time. After the legal requirements for requests and fol- 
low-ups are met, the Examiner reviews the evidence that has been compiled. The 
Examiner is required to have supporting documentation for all alleged impairments. 
In addition, if an impairment is discovered in the course ofithe development, the 
Examiner is required to fully and carefully document the new impairment(s). If 
there is enough evidence to support the medical determination, the Examiner final- 
izes the decision. If there is not enough evidence for one or more impairment, the 
Examiner requests a Consultative Examination (CE) from one or more sources in- 
cluding the treating physician, if appropriate. For the first 8 months of fiscal year 
2002, nationally, over 42% of the DDS cases required more medical/psychological in- 
formation. In these cases the DDS was required to purchase additional medical in- 
formation. This is a significant administrative cost to the program. After the CE re- 
port(s) are received, the Examiner once again re-evaluates the case. In the statutory 
claims, both the DDS examiner and physician review the case for the thoroughness 
and completeness of the legally required documentation. In addition, all of the sub- 
jective information is synthesized into the decisionmaking process. This would also 
include credibility determinations and weighing treating source opinion. 
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After the DDS makes the medical determination, the case is subject to random 
sample review by the Regional Federal Disability Quality Branch (DQB). This re- 
view includes both allowances and denials. If the DQB concurs with the documenta- 
tion and/or decision, the case is returned to the SSA Field Office for final processing. 
In unfavorable decisions the claimant has 60 days to file for reconsideration. At this 
time, the claimant may allege new impairments, new medical information, and/or 
question why the DDS did not obtain pertinent medical records. An Examiner is 
once again required by law to attempt to obtain the medical evidence from appro- 
priate providers as updated by the claimant. The case is again subject to the same 
process as described above. This may include documenting a newly alleged or wors- 
ening impairment with a CE. 

It is unfortunate that the reconsideration step may have been perceived as a “rub- 
ber stamp” of the initial decision. The DDSs have well known resource and time 
constraints in which to proceed with a case. When the medical provider does not 
provide reports in a timely manner (timely is considered in the range of 30 to 45 
days), the case must be moved along in the process without the unavailable records. 
Many times these records do come in and are associated with the reconsideration 
claim. Again, if the lack of the medical information leaves an impairment “undocu- 
mented” a CE is purchased in most cases in order to meet SSA policy require- 
ments. ^ 

The DDSs have internal management reviews and/or quality assurance teams 
who check all legally required processes. This includes appropriate requests, follow- 
ups on these requests to the sources if the information has not yet been received 
and waiting the legally prescribed time for the medical providers to respond. 

Since the appeal period on a denial is 60 days, many times the DDSs do not see 
a vastly different case at the reconsideration level. However reconsideration does 
validate that the claim was correctly adjudicated and, where conditions have wors- 
ened, results in an earlier allowance decision. Given the 12 month durational re- 
quirement for disability benefits, the DDS may agree that while the claimant is dis- 
abled at the time of the initial and reconsideration claim, their medical condition 
is not expected to remain severe for 12 continuous months. Because the DDSs have 
to make a medical/vocational projection of the claimant’s recovery 12 months down 
the line, the DDS would be directed to deny the claim as a duration denial. This 
is a critical fact, but little known factor in the definition of disability under Social 
Security. Cases at the ALJ level are usually well beyond the 12-month duration re- 
quirements. Many ALJs in our communities tell the DDSs that they see a vastly 
different case when the case is a year or two older. These ALJs tell us that there 
is much new evidence in the file that the DDS was never told about or which oc- 
curred in months after the case left the DDS the claimant’s condition has changed. 
However, these same judges tell us, given the DDSs’ medical expertise, the DDS has 
laid the foundation for the medical evaluation. 

The continuing challenge of the process in the DDS is to manage within the con- 
text of cost, resource, quality, and timeliness requirements. The historical under- 
funding of the program has a direct impact on our ability to balance the quality, 
timely adjudication of disability claims at the DDS level. Now is the opportunity for 
the Congress and Administration to find the supporting financial resources to move 
into the DDS environment. This would enhance the overall strength of the disability 
determination process. 

2. Kathleen McGraw, the Chair of the Social Security Section of the Fed- 
eral Bar Association, testified on June 20 that State Disability Examiners 
do not assess claimants’ subjective complaints. She stated (page 2 of her 
testimony), “They were confounded by the task of assessing a claimant’s 
credibility and subjective allegations and articulating a reasoned basis for 
their conclusions. Notwithstanding the clear message from the Process 
Unification Training that State Agency Examiners were expected to per- 
form individualized assessments and rationalize their determinations, they 
have failed to do so. State agencies have balked at this requirement, and 
examiners’ determinations continue to be devoid of rationale and are driv- 
en almost exclusively by objective medical findings.” What are your com- 
ments on these statements? Would you explain what factors and criteria 
State disability examiners use to assess an individual’s claim? Are such 
processes checked and documented via DDS or Federal quality review? 

NCDDD disagrees with the perceptions stated in the testimony of the Federal Bar 
Association. In response to the allegation, “. . . examiner’s determinations con- 
tinue to be . . . driven almost exclusively by objective medical findings” we believe 


1 Redundant — stated in the 1st 
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this demonstrates a lack of understanding and medical expertise. We believe the 
DDSs are in compliance and alignment with the law for determining Social Security 
disability. 

The foundation of each case is an objective medical impairment. “A medically de- 
terminable impairment (MDI) which must result from anatomical, physiological or 
psychological abnormalities which can be shown by a medically acceptable clinical 
and laboratory diagnostic techniques and be established by medical evidence con- 
sisting of signs, symptoms and laboratory findings . . .” The DDS is the only adju- 
dicative component with the medical expertise, training and in-house medical staff 
to develop and evaluate the facts of the case. Our decisions are not based on bias, 
assumptions or unsupported allegations. Also, subjective complaints are just that — 
-subjective and, by nature, individualized. It is not an easy process to evaluate this 
information in the context of a medical determination, but it is considered in the 
final determination by the DDSs. Severe resource constraints do in fact place limita- 
tions upon the whole process. 

We should be clear that most denial determinations have an individualized as- 
sessment and rationale. The DDS certainly admits that due to historical under- 
funding of the DDS process and workload volume, the assessment obviously is 
briefer than a detailed legal document. Most DDS cases that are appealed to an ALJ 
are rationalized on a Residual Functional Capacity form which addresses current 
functioning, subjective complaints, credibility and treating source opinion. As part 
of Process Unification, Social Security Ruling (SSR) 96-6p dictates that the DDS 
medical and psychological consultants’ finding of fact may not be ignored and must 
be given weight. It appears the legal community might be reluctant to view this 
RFC as the individualized assessment and rationalization. However, this is the for- 
mat prescribed by SSA, used consistently by the DDSs and should not be dismissed. 
The DDSs have participated in pilots and prototype initiatives, which provided for 
more detailed assessment, rationalization and explanation. It is our understanding 
that resource limitations are the basis for not including this detailed level of case 
explanation and documentation as part of the DDS determination. 

All of these processes, including the assessment and rationalization, are subject 
to both DDS internal and Federal DQB quality review. In fact, the Examiner’s as- 
sessment is subject to very close review by both quality review teams because it is 
a source of potential inconsistencies and deficiencies. The DDSs’ review process rein- 
forces the application of these concepts. The current national quality rating has not 
identified insufficient Process Unification application in the DDSs across the nation. 

Given the DDS budgetary constraints, our organization believes that we are meet- 
ing the challenge, fulfilling the mandate and case compliance expectations set forth 
by SSA. We are in compliance with the training, and the feedback/monitoring by 
DQB. 

The DDS stands ready to make further refinements and adjustments as required 
by the appeals process and SSA. The DDSs have been leaders on various pilots and 
projects to improve the adjudicative process. Unfortunately, resources have not al- 
ways been commensurate with the mission and goals of the pilots and process im- 
provements. In the future, it is crucial that both staffing and time extensions be 
built into the process and additional resources dedicated to these concepts, prin- 
cipals and requirements. The NCDDD believes that we need to continue strength- 
ening training, learning from case examples, conducting cross reviews, and receiving 
component feedback. 

3. What is the status of implementation of Process Unification? What spe- 
cific Process Unification activities were held last fiscal year? This fiscal 
year? What have heen the results? 

The status of the Process Unification (PU) implementation at the current time is 
commensurate with the level of funding provided by SSA to DDSs. Activities con- 
tinue and further refinements, training programs; case staffing and the collective 
understanding of the concepts outlined in the Process Unification guidelines are 
being pursued. However SSA policy for evaluating disability claims is fragmented, 
complex, conflicting, confusing and sometimes obsolete. This compromises the ability 
of the DDSs to adjudicate cases consistently and accurately. 

NCDDD agrees with the recommendation by the Social Security Advisory Board 
in its report of August 1998, “The most important step SSA can take to improve 
the process is to develop on-going joint training for all adjudicators in all the compo- 
nents that make and review disability determinations”. The Board also noted that 
such a training program presumes the existence of a policy base, which is clear, con- 
cise, and applicable in a real world setting. 

Specific to your question about training, PU was the initial step in the direction 
of providing a consistent level of training. When PU was instituted there was a mas- 
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sive and mandatory intercomponent training. PU is the framework upon which the 
DDS makes determinations on a daily basis. This is not an added-on process. PU 
training is initiated in the DDSs as the order of business from day one when train- 
ing the new Disability Examiner. This is supported in the following ways: Basic Ex- 
aminer Training, in-house mentoring, trainer/supervisor/coach review, internal DDS 
Management Quality Assurance, SSA-provided Interactive Video Training, update 
training, and Federal DQB quality review. 

As far as the specific training this past year, much of the PU training has been 
integrated into other training. For example, in January 2002, the DDSs had manda- 
tory national training on the SSA changes in the musculoskeletal listings. PU was 
included into the training because it is the way we currently evaluate cases. 

The DDSs continue to receive claims with ongoing feedback from the DQB for ap- 
propriate application of the PU concepts and principles. The DDS community does 
believe that there is a need for ongoing, intercomponent refresher training that 
should be provided by SSA for consistent presentation of policy similar to the origi- 
nal PU training. 

It should be reiterated that this type of training and application of these concepts 
is resource-intensive and very time consuming. The DDS is not the only component 
with PU responsibilities. All components should share in the consistent application 
of these principles. Limited funding has compromised, in part, a comprehensive ap- 
proach to the PU principles. We are aware of various pilots, and certainly the Proto- 
type process, which have had success with these concepts when supported by ade- 
quate funding. With sufficient training and funding support, this regulatory lan- 
guage can continue to be refined and strengthened in the DDSs and throughout the 
disability determination process. Further cross component training, feedback and 
monitoring of PU concepts across all components would serve as a cost-effective 
method in our delivery of services. 

4. Several witnesses testified at the Subcommittee’s hearings recently 
that the reconsideration step should be eliminated. Ms. McGraw stated 
(page 8 of her testimony), “Reconsideration is widely — and correctly — 
viewed as little more than a rubber stamp of the initial denial.” What are 
your comments on this statement and the recommendation of eliminating 
the reconsideration step? What are the pros and cons in your view? 

NCDDD is in agreement with the Social Security Advisory Board that the recon- 
sideration step should not be eliminated. We believe it should be strengthened and 
enhanced at the DDS. For the 86,000 individuals granted disability benefits at the 
reconsideration level last fiscal year (19% of those appealing), it should not be con- 
sidered a rubber stamp for the initial decisions. This is particularly important when 
you consider how soon these decisions were made following the initial determina- 
tion. The claimant does not have to wait for months for a hearing and it is excep- 
tionally less expensive to process a case in the DDS. Per SSA Office of Disability, 
it costs on average $418.00 to process a claim at the DDS level. This is Vs of the 
cost of any case appealed subsequent to the DDS determination. Therefore, we be- 
lieve it to be the most cost efficient part of the disability process. 

In the debate over the value of the reconsideration we share the concern that the 
second step in the case process should be meaningful and value added. The ration- 
ale that the reconsideration has become a meaningless step, only dela 3 dng the cor- 
rect decision, is not valid for the thousands of disabled citizens whose conditions 
continue to deteriorate. The DDS can and does step in to reverse an adverse deci- 
sion to an allowance at the earliest possible time, including at the reconsideration. 
This is the right thing to do for the American public that the DDSs serve and is 
more cost-effective to the claimant and the taxpayer than sending the case to OHA. 

The challenge as we view this process is in strengthening the reconsideration 
step. A second level of review at the DDS level need not be meaningless or have 
the appearance of a “rubber stamped” decision. Claimants could be provided the op- 
portunity for a face-to-face de novo hearing, conducted by highly trained and experi- 
enced DDS staff. This “new” reconsideration would enhance the reliability and accu- 
racy of the DDS decisions and reduce the need for claimants to go through the com- 
plex and lengthy ALJ hearing process. In addition, we recommend that the record 
be closed after this enhanced reconsideration in order to strengthen the consistency 
of the adjudicative process. 

The opportunity, as we see it, is to target resources that achieve results in the 
component with a proven track record . . . the DDS. We would again reiterate, as 
in much of our earlier testimony, that our DDS organizations are the most cost ef- 
fective and efficient. With proper funding and resource support, we are prepared to 
help establish and implement the program improvements that strengthen both the 
initial claim and the reconsideration appeals step. 
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5. Mr. John Pickering, Commissioner Emeritus of the American Bar As- 
sociation Commission on Legal Problems of the Elderly, stated in testimony 
on June 11 (page 2) that to improve the initial quality of medieal and voea- 
tional evidenee and reduce the number of appeals, “the ageney eonsult the 
claimant’s health care providers, and compensate them adequately for pro- 
viding relevant medieal information.” Isn’t this done today? Can you ex- 
plain how? What are your comments on this recommendation? 

The NCDDD position is that the DDS organizations are under-funded in terms 
of appropriate financial support to pay medical providers. Medical evidence is the 
very foundation for our documentation in all disability claims. The states’ ability to 
compensate health care providers has bera compromised and weakened and has 
negatively affected their ability to deliver quality and timely service. 

Each year many states request, as a part of their budget planning requests, in- 
creases in the Medical Evidence of Record (MER) and Consultative Examination 
(CE) fees paid by their state. This is typically the first line item in the funding au- 
thority that is eliminated or reduced as funds are being allocated to the State agen- 
cies. Further, many states do not even pay the Medicaid rate for retrieval of medical 
records and purchase of CE medical evaluations, laboratory tests and x-rays. By 
law, as previously stated, the DDSs are required to request the appropriate MER 
from the claimant’s health care providers. This is not a matter of “picking and 
choosing” which piece of evidence to obtain. However, there are known timeframes 
to which all providers are expected to adhere in order to improve overall claims 
processing time. 

Each state pays a predetermined amount for this MER. MER could be in the form 
of the physician’s notes, diagnostic studies, and could include a narrative by the 
medical source in response to specific questions from the DDS. Nationally the DDSs 
send out millions of requests per year to document these cases. Mr. Pickering makes 
the case to “. . . compensate them [health care providers] adequately for providing 
relevant medical information”. However, that would not appear to take into consid- 
eration the millions of dollars spent to document these cases in the current process. 
It also does not take into consideration that despite perhaps not “adequately com- 
pensating” the health care providers, the DDSs still manage to get the much of the 
Medical Evidence of Record. Again, this could be in direct contrast to Mr. 
Pickering’s assertion that if we paid more for the medical records, we would get 
more “relevant medical information”. We reiterate, the DDSs’ don’t dictate the rel- 
evancy of the record, it IS what is on the record. The challenge continues to be one 
of ever increasing administrative costs to the program. 

We firmly believe that there are two options. These records could be made avail- 
able to government agencies as belonging to the claimant. The other option would 
be to obtain available records and/or purchase evaluations with the ability to pay 
a fair market price, similar to what insurance companies and Medicare are paying, 
for existing medical records or examinations. This may also be an up front cost, sav- 
ing overall dollars, resources, rework and costly appeals. The theory of “pay slightly 
more now or pay significantly more later” would seem to apply. 

6. We have heard from the Advisory Board, as well as others, about the 
need for disability policy to be clear, concise, and applicable in real world 
settings. Can you give us an example of current policy that is not clear, 
concise, and applicable to real world settings? How can Social Security Ad- 
ministration (SSA) improve their policies to ensure they are applied con- 
sistently as they administer a national program? 

The NCDDD organization believes that disability policy that is clear, concise and 
can be applied in real world settings is ultimately the most cost effective use of the 
limited resources in today’s environment. Historically, there has been inaccurate 
analysis and insufficient funding associated with the implementation of operational 
policy changes. Policy effectiveness and its implications are not reviewed post-imple- 
mentation. It is critical that decisionmakers at both levels (DDS and OHA) apply 
the same statutory definition of disability and the same regulations. The language 
in the regulation is far less specific than that of the separate vehicles used to convey 
policy to DDSs and to OHA. For DDSs there is a manual called the Program Oper- 
ations Manual System (POMS). Adherence to POMS directives is required at the 
DDS level. The OHA appeals process has its own separate manual, which differs 
substantially from the DDS manual. 

In addition to the different directives given to the DDSs and OHA, there are a 
number of unclear regulations and policies. A specific example is found in the newer 
“Musculoskeletal” listing regulation. One criterion for “loss of function,” as required 
by the listings, is “The inability to ambulate effectively.” This is defined as, “Inabil- 
ity to ambulate effectively, means an extreme limitation of the ability to walk; i.e. 
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an impairment(s) that interferes very seriously with the individuals’ ability to inde- 
pendently initiate, sustain, or complete activities.” Terms such as “effectively”, “ex- 
treme limitation”, “very seriously” “independently initiate”, “sustain” or “complete 
activities” are nebulous and could lead independent reviewers to different conclu- 
sions. 

Another example is found in the different approaches to the assessment of resid- 
ual functional capacity by various decisionmakers. According to the law and regula- 
tions, decisionmakers must consider the effect of the medical impairments(s) on the 
applicant’s ability to perform work-related tasks. The resulting conclusion is called 
the claimant’s “residual functional capacity”. This finding is based on the medical 
facts and any opinions that may have been provided by a claimant’s treating physi- 
cian. It is our understanding that OHA decisionmakers tend to place much greater 
weight on the conclusionary statements of treating physicians, often without sup- 
porting, objective findings. SSR 96-2p requires controlling weight to treating source 
opinions only when supported by objective findings. An extreme difference in 
decisional outcomes emerges from the conclusions reached about claimants’ remain- 
ing ability to work. 

A third example can be found in the way that SSA determines disability due to 
a mental impairment. Policies dictate that the claimant with a medically deter- 
minable impairment have two of the following: “Marked restriction of activities of 
daily living.” “Marked difficulties in maintaining social functioning”; “Deficiencies of 
concentration, persistence or pace resulting in frequent failure to complete tasks in 
a timely manner (in work settings or elsewhere)”. Or “Repeated episodes of deterio- 
ration or decompensation in woA or work-like settings, which cause the individual 
to withdraw from that situation or to experience exacerbation of signs and symp- 
toms (which may include deterioration of adaptive behaviors).” We suggest that 
these four areas are fraught with potential for inconsistencies in the application of 
policy. In addition, in spite of the allegation that “Disability Examiners do not as- 
sess claimants’ subjective complaints” one should clearly see by evaluating the list- 
ing for a mental impairment, the way to establish any limitation is by assessing 
subjective complaints. Although data are not available, it is our understanding that 
at least half of the cases in each DDS involve mental impairments. 

An additional example is the Speech and Language policy being applied in child- 
hood disability claims. To some this is a very complex, comprehensive policy and ap- 
pears to be heading beyond the real world operational boundaries. 

A final example is in the way the DDSs and ALJ’s assess vocational information. 
The DDS is required to assess and evaluate the claimant’s past relevant work his- 
tory for the previous 15 years. Then, using the Dictionary of Occupational Titles 
(DOT) produced by the Department of Labor, the examiner is required to make a 
vocational determination including transferability of skills to other jobs in the na- 
tional economy. As an aside, the DOT has not been updated in many years; is not 
being continued as a research publication; but it is the only reference material avail- 
able to the DDS. A finding of transferability of skills in most cases dictates a finding 
of “not disabled”. This determination is done in the DDS by the Examiner who has 
been trained to apply the DOT. 

The ALJ frequently contracts an independent a Vocational Expert (VE) to be 
present at hearings where a vocational determination is required. While the VE 
uses the same DOT he/she is frequently allowed to give testimony that the job as 
performed in the national economy (as the DDS is required to determine) is no 
longer available in the claimant’s community. Therefore, there are no transferable 
skills used in the determination. This frequently results in an allowance decision 
at the ALJ level. This is inconsistent with the policy that the DDS Examiner would 
be “allowed” to use for determination purposes. 

The challenge continues to be improvements and methods to ensure consistent ap- 
plication of policy. NCDDD and others in the disability community have consistently 
advised that updates and changes in regulations/policies should be carefully re- 
viewed. There has been an ever-increasing move for including more subjectivity and 
‘functionality’ in the medical listings, which has increased variation in the decision- 
making process. We acknowledge the current SSA Commissioner for essentially put- 
ting a hold on any medical listing updates that were being considered. It is our un- 
derstanding that all of the proposed changes are being re-reviewed and reconsidered 
at least partly in response to NCDDD’s expressed concerns. 

The opportunity now is to review the many workgroup recommendations in which 
our organization has participated. We encourage SSA to again review the 30-Day 
Workgroup proposals, the Philadelphia Workgroup suggestions, Tri-Regional rec- 
ommendations, the One-Agency session ideas and various subgroup proposals. All 
of these initiatives generated comprehensive strategies that would advance im- 
proved cost efficient policy development and operational efficiency. 
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In conclusion, a single presentation of clear policy for all components is required. 
In addition, the quality assurance system must be revised so as to achieve the goal 
of unifying the application of policy among all components. 

7. You state your organization supports many aspects of the Lewin re- 
port. Would you describe which recommendations you specifically support 
and why? 

NCDDD does support many of the key elements in the Lewin Report. First, 
NCDDD reiterates our commendation for SSA’s recent steps in appointing an execu- 
tive lead to focus attention on creation of a quality culture at all levels in the dis- 
ability process. As one of the first recommendations of the Lewin report, we urged 
SSA to start a dialog. The SSA Executive Lead has already taken steps to include 
the NCDDD organization in early deliberations and movement forward on the find- 
ings of this report. We fully support this effort. The report recommends that the ex- 
isting QA system be changed radically. It is very explicit that tinkering at the mar- 
gins of the present system is not enough. The most fundamental precepts and proc- 
esses must be changed. 

The structure of the disability program is too fragmented with too many compo- 
nents responsible for the various pieces of the program and too little coordination 
among those units. We particularly agree with Lewin’s recommendation that SSA 
develop a new organizational structure that clearly establishes responsibility and 
authority for the disability program across all SSA functions. This would not only 
include operations and quality review; but also policy development, budgeting, train- 
ing and electronic data and tele-video systems design. 

The current model is based on a decades-old industrial antiquated model for qual- 
ity control in which end-of-process reviewers check a sample of the completed prod- 
uct and report and describe “errors”. Quality reviews should assure a consistency 
across the nation. End-of-line quality review does not educate the front line workers 
or develop their abilities, but simply makes them fearful of being identified as error- 
prone workers. The SSA quality assurance system should place much more empha- 
sis on in-line process improvement and much less emphasis on finding and reporting 
on defects. 

The report recommends that SSA adopt a broader definition of what it means by 
quality outcomes in the disability program. At the present, quality, in the quality 
component, means only the extent of documentation, analysis, and explanation and 
the resulting “correctness” of the eligibility decision. Other important factors cor- 
relate with the quality of an operation — most notably case costs, case processing 
time and claimant satisfaction with the process — are not considered. This broader 
definition of quality must be shared among all components. Everyone must buy 
into it. Progress toward the objective is unlikely and is compromised if different 
components have different views of what quality means. Lewin also observes that 
leaders and managers in all components must commit to achieving all aspects of the 
quality objectives. 

The frontline workers, the quality reviewers and OHA, should develop a shared 
definition of what “quality” means to replace the current process in which they view 
the concept much differently. Presently, frontline workers must always simulta- 
neously balance concerns for the amount of documentation, the thoroughness of 
analysis and explanation, case processing time and case costs. The operations defini- 
tion of “quality” includes all these elements. But at the case review level, “thorough- 
ness” is the only consideration, cost and case processing time are entirely ignored. 
The result is that operations workers on the frontlines receive feedback from the 
quality reviewers, which is virtually impossible to apply in the real work environ- 
ment. We recommended establishing a quality concept that all components can work 
toward rather than continue the present model, which places the components in ad- 
versarial positions to one another. The current process does not demonstrate re- 
views as a value-added step in the process, rather it is viewed as a costly, ineffective 
impediment. 

Lewin recommends that DDSs be responsible for first level reviews (which would 
incorporate emphasis on in-line improvements) and that Federal resources be used 
to coordinate and develop the DDS QA units rather than to perform direct reviews 
of the DDS work. 

NCDDD supports the following: creation of a strong link between the mission and 
goals of the disability programs. We support the refinement of the definition of goals 
and how they are measured. We also support the development and implementation 
of a communication plan that reinforces the understanding of the mission, vision, 
and quality definition for the disability programs at all levels of the organization. 
We especially agree with: 
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• Continuing the DDSs’ internal quality management systems that meet SSA’s 
disability program specifications; 

• Case review and accuracy sampling conducted by the DDS quality manage- 
ment unit (whereby redundant [and costly] Federal and DDS end-of-line re- 
views are eliminated); 

• Validation audits conducted by SSA on self-reported DDS accuracy and other 
performance metrics; and 

• Using the findings to adjust state measures. 

DDS performance monitoring, through use of a balance scorecard of key perform- 
ance indicators, would serve as the foundation of the new Federal state relationship. 

The opportunity and the reasons for our support of these key aspects are many. 
The DDSs have a proven track record of providing accurate, cost effective, and time- 
ly service to the disabled population that they serve. The DDSs have always been 
held accountable for a multitude of performance metrics. We support all the compo- 
nents being held to quality standards. A “balanced scorecard” approach would be an 
important step toward creating a quality environment for all components through- 
out the organization. This sets the stage for reducing variation in the decision- 
making process across the nation. Of critical importance in the quality process, are 
actions and steps throughout the process that would advance national quality con- 
sistency. 

In conclusion, developing the broader definition and applying the definition to all 
the components can reasonably be expected to change the current environment into 
one here teamwork and collaboration flourish and adversarial behavior diminishes. 
The emphasis on quality must begin much earlier in the business process than in 
end-of-line review. Dedicating valuable time and resources to in-line quality culture 
is ultimately cost effective and efficient to a business process. The current environ- 
ment costs the agency work and rework and is an ineffective way to assure quality 
and national quality consistency. 

8. Much has been said by the Advisory Board and the media about 
decisional variance aeross states. Can you provide your opinion on why 
that is? 

The NCDDD has historically recognized the issue of decisional variance across 
states. Reasons for variance include, but are not limited to demographics, urban, 
rural, age of population, education, poverty, economy, health care programs, employ- 
ment base, insurance and corporate insurance policies, workers’ compensation re- 
quirements and workload mix. 

An SSA Office of Policy study last year determined allowance rate variance exists. 

State supported programs, local economies, policies of large business corporations 
that require application for SSDI benefits when employees are in medical leave sta- 
tus and unemployment can all contribute to the variation. Access to health care and 
availability of public health and community mental health programs also add to the 
variance. 

There have been no population-based studies to analyze the client population com- 
ing into the disability process. The questions of who is appl 3 dng, what are the rea- 
sons, what are the disabilities, are there differences from state to state or among 
geographic areas, what are the influences of health care in select geographical areas 
have not been addressed. 

In addition, we believe that the variance in decisionmaking between the DDS and 
OHA is a serious problem in the disability program. Realizing that time has passed 
and the claimant’s condition may have changed, and without asserting which com- 
ponent is ‘right’, the facts are as follows: DDSs process initial claims with an aver- 
age processing time of about 86 days, at a cost of about $418 per case. According 
to SSA quality reviews, DDS claims have a decisional accuracy of about 97%. Addi- 
tionally, we believe that is critically important to remember that eighty (80%) of all 
the individuals who receive disability benefits are allowed through a decision made 
by the DDS at Vs of the administrative cost incurred at subsequent appeals steps. 
There has historically been an absence of uniformity and clearly stated policy in- 
structions for adjudication at the two levels. There has been no established ongoing 
common training for personnel. Separate and opposite quality assurance and case 
review systems tend to drive the two components apart rather than bring them to- 
gether. These challenges continue today. 

In addition, there is clear variance in the decisionmaking between the ten DQB 
offices, again leading to inconsistencies across the nation. Although SSA has re- 
cently undertaken ‘Consistency Reviews’, SSA has reported that the review “Did not 
measure what we needed to measure”. 

Another demonstration of variances in the decisionmaking between components is 
‘Case Bank Studies’. This is an ongoing project to attempt to provide sample cases 
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to each component to get feedback on consistency in adjudicative application. In the- 
ory, the results were to come back to SSA and the ‘correct’ answer would be dissemi- 
nated to all components. The results of this action did not provide clear case policy 
decisional direction. 

The variance can be attributed to the very beginning of policy development and 
operational aspects of policy. There is variance in interpretation at various levels 
including the DDS, the DQB, as well as the OHA. The training, or lack thereof, also 
contributes to the variation. There is little opportunity for dialog, cross component 
feedback, retraining, and learning about the subjective areas of policy complexities. 

The opportunity exists for further in-depth study to explain the variation. A na- 
tional, not regional, review could minimize variance. Dedicating resources to assure 
the public confidence in the program and eliminate the concern of bias and unequal 
treatment of the disabled citizens of this country is absolutely necessary. 

9. Do you have specific suggestions for changes in the law to better en- 
able you to do your job? 

NCDDD has recommended in several workgroups over the past few years many 
changes in policy and process to better deliver service and meet the mandated goals 
and objectives of the program. Adequate resources, administration and management 
support could better enable the DDSs to deliver improved service. 

One specific suggestion is a change in the relevancy of past relevant work from 
consideration of a 15-year work history to a 6-year period. This is essential given 
the previous statement regarding the currency of the Dictionary of Occupational Ti- 
tles and ever-changing job duties. 

We have also recommended closing the record after an enhanced reconsideration 
decision performed by DDS personnel. We also suggest consideration be given to 
temporary and/or time-limited benefits. Temporary disability and short-term dis- 
ability with new work incentive provisions and closing the record after the DDS 
final case review would be consistent with future goals and return to work initia- 
tives for the future viability of the program. These kinds of changes in the disability 
laws, consistent with the Americans with Disability Act protections and provisions 
as a matter of general public policy, encourages successful efforts to have the dis- 
abled in the work force contributing to the national economy and productivity. 

Decisionmaking between the initial (DDS) and appeals (OHA) level must be more 
consistent. It is our understanding that SSA management has historically permitted 
the development of an inaccurate view of the immunity from management control 
of administrative law judges under the Administrative Procedures Act. ALJs have 
successfully asserted broad decisional independence and freedom from management 
control and oversight. Our organization believes that this not only accounts for 
much of the difference in decisionmaking between DDSs and OHA, but also for the 
extreme difference in allowance rates generally. SSA has recently obtained an opin- 
ion for its General Counsel that declares management authority for requiring ALJs 
to attend training, apply the agency policy, conform to administrative rules, and so 
forth. As the administration establishes their authority as provided by law, a change 
in the law may not be necessary 

Again our organization encourages changes and updates in laws that demonstrate 
cost effective public policy, protect vulnerable citizens, protect integrity of the trust 
fund and assure that resources and means to fund the program are consistent with 
these laws and initiatives. 

Note: NCDDD is recommending regulatory changes that may not require 
a change in law. 

10. Do you think the Federal/State relationship is working or not work- 
ing? Please explain why, and what you would like to see changed? 

The Federal state relationship is working, however the NCDDD organization be- 
lieves that this unique relationship should be enhanced, nurtured and supported. 
We believe that the mission of the DDSs is to make accurate determinations of eligi- 
bility, to do so quickly, and to be economical. 

In considering the effectiveness of the relationship, as well as some of the chal- 
lenges, we encourage ongoing, open dialog on areas of concern. In reality, the fed- 
eral/state partnership, while not perfect, is at its best when integrated with the So- 
cial Security Administration’s mandate of empowering the states to act on behalf 
of and empowering our most vulnerable citizens. Our organization does recognize 
areas in need of attention and focus. 

The NCDDD organization recommends changes including regulatory language 
that provides sufficient resources and appropriate funding to meet the mandates of 
the Administration. In addition, education of the DDS’s parent agency and state en- 
tities supporting the DDS structure, improving the quality of staffing to deliver the 
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service of this complex process, training initiatives that support national consist- 
ency, and staff that are dedicated to systems support are vital. 

Working together is cost-effective when both national and local governments un- 
derstand the mission, goals and values of meeting the needs of vulnerable citizens. 
The time and effort to strengthen the relationship will, in the long run, serve both 
the states and nation. 

11. The Social Security Advisory Board has recommended that SSA 
strengths the Federal/State relationship, including revising SSA’s regula- 
tions to allow improving the agency’s management of State operations. In 
his testimony of June 11 (page 6), Mr. Hal Daub, the chairman for the Advi- 
sory Board, suggested that these revised regulations require States to “fol- 
low specific guidelines relating to educational requirements and salaries 
for staff, training, carrying out quality assurance procedures, and other 
areas that have direct impact on the quality of their employees and their 
ability to make decisions that are both of high quality and timely.” What 
are your comments on this recommendation? What do you believe are the 
pros and cons, and the feasibility for making these changes? 

We agree with the Social Security Advisory Board (SSAB) in their report of Janu- 
ary 2001 that “The agency’s regulations should be revised to require States to follow 
specific Federal guidelines relating to educational requirements and salaries for 
staff, training, carrying out quality assurance procedures, and other areas that have 
a direct impact on the quality of their employees and their ability to make decisions 
that are both of high quality and timely. Regulations should also ensure that State 
hiring freezes will not apply to State agency disability operations.” While many 
states have recognized the valuable, skilled professional staff in the DDS agencies, 
others are seriously impairing DDS and SSA to achieve their service goals. DDS or- 
ganizations throughout the country have been impacted — as state budgets continue 
to be compromised by current fiscal conditions and the impact of revenue shortfalls 
and other local/state challenges. Hire freezes and downsizing of state government 
programs have all had a corollary impact on the DDS’s business process. There is 
an urgent need for SSA to address in regulatory terms the DDS’s ability to direct 
and control their data systems support staff, hardware and software assets. There- 
fore, there are many issues regarding staffing, staffing retention, training, internal 
DDS process issues, with a dramatic impact on the agencies’ ability to meet the SSA 
service delivery goals. 

We agree with Chairman Daub of the SSAB, that the regulations need strength- 
ening. There are pros and cons to this challenge. The pros include language and 
strengthened abilities to minimize these mitigating effects on the DDS business and 
organizational process. The cons include the question of oversight and control 
issues. Carrying out the Federal mandate of the Social Security Administration 
should include flexibility in business processes, while protecting the integrity of the 
Federal funding. 

The opportunity is now. The times call for an updating of the regulations that will 
instill public confidence and deliver the most cost-effective process for disabled citi- 
zens at the state and national levels. Together we can create the future of effective 
human service and efficient public policy. 


Cornell Center for Policy Research 
Washington, DC 20036 

Kim Hildred 
Staff Director 

Subcommittee on Social Security 
U.S. House of Representatives 
B-316 Rayburn House Building 
Washington, DC 20515 
Dear Ms. Hildred: 

This letter is my response to a letter I received from Representative Clay Shaw, 
Jr., as follow-up to my testimony before the Subcommittee on June 11, 2002. He 
asked me to respond to the following question: 

The results of your evaluation of the Disability Claims Manager test were more 
positive than the Social Security Administration’s (SSA’s) results. Would you ex- 
plain why you disagree with SSA’s evaluation of this test, including why they found 
higher costs and lower processing times than you? 

First, I need to correct a misimpression that is reflected in the preamble to the 
question. I did not conduct a separate evaluation of Phase 2 of the Disability Claims 
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Manager (DCM) test — the phase on which SSA’s conclusions are based. Instead, I 
interpret SSA’s findings from Phase 2 differently than SSA does. That interpreta- 
tion is based on a detailed knowledge of those findings, as well as the methods used 
to produce them. My colleague, Gina Livermore, and I evaluated the Phase 1 pilot, 
designed the evaluation of Phase 2, and provided technical assistance to SSA’s Dis- 
ability Process Redesign Team on their implementation of the Phase 2 evaluation. 

Cost 

The most critical issue is the interpretation of the cost data. SSA’s report draws 
the following conclusion: 

Dependent on the productivity and staffing models used, the DCM administrative 
cost to process an initial claim ranged from about 7 to 21 percent higher than the 
current process. ^ 

The major component of cost is labor cost, which mirrors labor productivity. SSA 
drew the following conclusion about productivity: 

DCM productivity ranged from about 14 percent less to 8 percent more than the 
current process.^ 

Based on the evidence provided in the same report, I think a more reasonable con- 
clusion is that, apart from training costs, DCM cost per claim was about the same 
as cost per claim under the current process. DCM productivity is probably higher, 
but offset by higher salaries and expenditures for medical evidence. I would further 
conclude that opportunities for reducing DCM costs are substantial. My reasons fol- 
low: 

• SSA’s cost per claim and productivity estimates are based on the average per- 
formance of the DCMs over 13 months of the Phase II test. It is clear from 
other evidence in the report, however, that productivity increased substan- 
tially from the first month of Phase II through the 10th and 11th months, 
then declined somewhat in the last 2 months. In the peak month, SSA’s esti- 
mates show that DCM productivity is no lower than current process produc- 
tivity and possibly 20% higher. I think that peak productivity is a better 
gauge of actual DCM productivity than the mean over 13 months because the 
reasons for the gradual increase, followed by a decline near the end, have to 
do with the test situation. Although there was a substantial Phase I, the 
DCMs were still learning their jobs as Phase II started, and as Phase II 
ended their attention shifted to what they would be doing after the test 
ended. In fact, it is possible that productivity would have continued to in- 
crease had the test not ended when it did. 

• Measurement of DCM productivity relative to current process productivity is 
very inexact, for two reasons. First, the current process has two components 
(state Disability Determination Seryice (DDS) and SSA field office (FO)), with 
two different productivity measurement systems, and these must be combined 
in some fashion for purposes of comparison to the DCM. Second, many activi- 
ties other than initial adult disability claims processing occur in the DDSs 
and FOs, and it is problematic to accurately apportion labor effort into initial 
application processing and other activities. The problems are so substantial 
that we cannot be confident that the productivity (and cost) differences re- 
ported are real, rather than the result of measurement problems. SSA devel- 
oped two approaches to measuring productivity, and the extremes of the 
range of both productivity and cost estimates reflect these two approaches. 
The range for measured DCM productivity relatiye to measured current proc- 
ess productivity is 22 percentage points. If I had to choose, I would prefer the 
approach that produces the relatively high productivity measures for the 
DCM, because it relies less heavily on work sampling. The more important 
point, however, is that the estimates are not sufficiently precise to draw firm 
conclusions about which process is less costly, given the differences observed 
for these measures. 

• DCM costs could likely be lowered relative to current process costs through 
adjustments to the DCM process. Remember that the DCM process is largely 
new, while the current process has been in place for many years; SSA and 
the DDSs have had much more time to tinker with the current process in 
order to improve productivity. An important example is improvement in man- 
agement information systems (MIS). Each DCM had to use both Federal and 
state MIS during the test. Combining the two systems would likely reduce 
costs substantially. 


^ SSA, Disability Process Redesign Team, Disability Claims Manager Final Evaluation Report, 
October 2001, p. 29. 

^Ibid., p. 29. 
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• DCM salaries were an important determinant of DCM costs during the test, 
and it is quite possible that lower salaries would be sufficient to operate this 
process. The costs SSA reports reflect the salaries of individuals who actually 
participated in the test. With a few exceptions, the DCMs were a mix of 
former disability examiners (state employees) and claims representatives (fed- 
eral employees). Almost all Federal DCMs received a promotion, and many 
state DCMs also did. One reason for the promotions was to encourage employ- 
ees to accept temporary assignments, in many cases away from home. In gen- 
eral, state DCMs were paid substantially less than Federal DCMs. 

• The cost estimates from the evaluation do not include training costs. Training 
costs under the DCM might be higher than under the current process because 
every adjudicator must receive training in both medical and non-medical ad- 
judication. Lower adjudicator turnover, resulting from greater job satisfaction 
and higher pay, might substantially mitigate this increase. 

Processing Time 

SSA concludes that the median processing time for DCM Title II claims was 10 
days shorter than under the current process; for Title XVI the median was 6 days 
shorter. These estimates understate the reduction because of the way the samples 
used to calculate the medians were selected. While it is not possible to determine 
exactly what the corrected values would be from data in the report, it is possible 
to make a good estimate. My calculations indicate that median DCM processing 
times were shorter than those for the current process by about 19 days for Title II 
(compared to SSA’s 10), and by about 15 days for Title XVI (compared to SSA’s 6). 

The report states: “Any claim filed before Phase 2 began (11/1/1999) or that was 
adjudicated after the evaluation phase ended (11/30/2000)” is excluded.^ Exclusion 
of claims filed before Phase 2 is fine. Exclusion of claims adjudicated after the eval- 
uation phase ended is necessary, but by itself introduces a downward bias in proc- 
essing time for both DCM and control (i.e., current process) claims, because claims 
filed late in the evaluation phase are included if they are adjudicated quickly, but 
omitted if they are not. The bias is greater for control claims, for two reasons. First, 
longer processing times for control claims means that for all claims filed during any 
month, the share of “slow” control claims excluded is larger than the share of slow 
DCM claims excluded. Second, due to an initial problem in the assignment of control 
claims, a larger share of the control claims is initiated in the last few months of 
the evaluation period. 

It is possible to produce unbiased estimates of the medians for claims in each 
group that were filed in the first 10 months of the evaluation period, because more 
than half of all claims filed in each of these months had been adjudicated by the 
end of the evaluation period, for both the DCM and control processes and for both 
Titles. SSA provides enough information in the report to approximate the median 
processing time for all claims filed in the first 10 months of the test by process and 
Title.'' My estimates of the reductions in median processing time are based on those 
claims only. 

Conclusion 

Based on the evaluation, I think that the DCM, if fully implemented in a reason- 
able way, would produce substantial improvements in processing time, applicant 
satisfaction, and employee satisfaction without an increase in cost, a decline in accu- 
racy or a change in the initial allowance rate. However, as indicated in my testi- 
mony, I do not recommend implementation of the DCM as it was tested. Based on 
discussions with many people involved in the test, I think that much of the success 
of the DCM occurred because a single person in a single office took ownership of 
the claim and also served as the point of contact for the claimant. That feature of 
the DCM can be preserved without requiring the person to be qualified to adjudicate 
all aspects of the claim. The complexity of many claims makes it inefficient to have 


^Ihid, p. 18. 

"^Ihid, p. 23. The table on this page of the report shows the percentage of claims filed in each 
month that were processed as of each 30 day interval after filing, from 30 to 180 days, plus 
the number of claims filed in each month, by Title and DCM versus control. From these data 
I calculated the percent of each type of claim completed at 60, 90 and 120 days for those claims 
filed in the first 10 months. My estimates of the medians were obtained by interpolation be- 
tween these percentages. For example, I found that 39.0 percent of DCM Title II claims were 
completed within 60 days and 62.7% were completed within 90 days. The median must, there- 
fore, be between 60 and 90 days. I used linear interpolation between these two points to esti- 
mate a median of 74 days for DCM Title II claims. Note that this value is actually greater than 
the median reported by SSA, but this is because of the bias in SSA’s estimate caused by; the 
fact that SSA included claims that were filed after the 10th month if they were adjudicated by 
the end of the 13th month. 
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a single person have the expertise needed to fully adjudicate any claim. A system 
that preserves the most positive aspects of the DCM, but includes more specializa- 
tion of expertise and functions, would be better. 

I hope this information is useful to the Subcommittee. 

Sincerely, 

David C. Stapleton, Ph.D. 

Director 


[Whereupon, at 5:30 p.m., the hearing was adjourned, to recon- 
vene on Thursday, June 20, 2002, at 10:00 a.m.] 


THURSDAY, JUNE 20, 2002 

House of Representatives, 

Committee on Ways and Means, 
Subcommittee on Social Security, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:21 p.m., in 
room B-318 Rayburn House Office Building, Hon. E. Clay Shaw, 
Jr. (Chairman of the Subcommittee) presiding. 


Chairman SHAW. We are going to go ahead and get started. I 
am advised that we should be left alone for an hour before they call 
us back across the street. I am told Mr. Matsui will be here in just 
a moment. So, I am going to go ahead and read my opening state- 
ment. 

Today the Subcommittee will continue our examination of the 
challenges and opportunities faced by Social Security’s two dis- 
ability programs. Disability Insurance and Supplemental Security 
Income. 

Last week we examined the disability and appeals process. 
Today, we will focus in depth on the disability appeals decisions 
made by Federal Administrative Law Judges, the Appeals Council 
and the Federal District Courts. 

We will hear from stakeholder groups who can provide their per- 
spectives on the major issues their constituents face as well as 
their recommendations. 

Americans that apply for disability benefits and those who ap- 
peal the Agency’s decision expect to receive accurate fair decisions 
within a reasonable period of time. 

This is not happening now. Individuals with disabilities who pur- 
sue disability benefits for themselves or their families by appealing 
an unfavorable decision face unconscionable delays. On average, ac- 
cording to the Commission of Social Security, wait time from initial 
applications to decisions from an Administrative Law Judge aver- 
ages 495 days. 

Add appeals and the court’s processing time, the average is near- 
ly 3 years. Worse yet, this broken system has persisted for years 
with little improvement. Individuals with disabilities face tremen- 
dous obstacles every day and an enormously frustrating process of 
applying for and obtaining Social Security benefits shouldn’t con- 
tribute to this challenge. 
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Changes must be made to improve this process to ensure that 
Americans with disabilities and their families can depend on Social 
Security to provide the economic security that they deserve. 

This morning we have one panel, and it is a large panel. We 
have Marty Ford who is Co-Chair of the Social Security Task 
Force, Consortium for Citizens with Disabilities (CCD). We wel- 
come you back. 

We have Nancy Shor who is Executive Director of the National 
Organization for Social Security Claimants’ Representatives from 
Midland Park, New Jersey. 

We have James Hill, who is President of the National Treasury 
Employees Union (NTEU), Chapter 224. 

We have the Honorable Ronald G. Bernoski, who is President of 
the Association of Administrative Law Judges. He is from Mil- 
waukee, Wisconsin. 

We have the Honorable Kathleen McGraw who chairs the Social 
Security Section of the Federal Bar Association (FBA). 

We have John Pickering who is the past Chair of the Senior 
Lawyers Division, Commissioner Emeritus, Commission on Legal 
Problems of the Elderly, American Bar Association (ABA). 

We have Paul Verkuil, who is Professor of Law, Benjamin N. 
Cardozo School of Law at Yeshiva University in New York. He is 
accompanied by Jeffrey Lubbers, who is a Fellow at the Wash- 
ington College of Law, the American University. 

We welcome all of you. We have your full statements which will 
be made a part of the record and you may summarize as you see 
fit. Ms. Ford 

[The opening statement of Chairman Shaw follows:] 

Opening Statement of the Hon. E. Clay Shaw, Jr., a Representative in Con- 
gress from the State of Florida, and Chairman, Subeommittee on Soeial 

Seeurity 

Good morning. Today the Subcommittee will continue our examination of the chal- 
lenges and opportunities faced by Social Security’s two disability programs — Dis- 
ability Insurance and Supplemental Security Income. 

Last week we examined the disability determination and appeals process. Today, 
we will focus in-depth on the disability appeals decisions made by Federal Adminis- 
trative Law Judges, the Appeals Council, and Federal District Courts. We will hear 
from stakeholder groups who can provide their perspectives on the major issues 
their constituents face, as well as their recommendations for change. 

Americans that apply for disability benefits, and those who appeal the agency’s 
decision, expect to receive accurate, fair decisions within a reasonable amount of 
time. This isn’t happening now. 

Individuals with disabilities who pursue disability benefits for themselves and 
their families by appealing an unfavorable decision face unconscionable delays. On 
average, according to the Commissioner of Social Security, wait time from initial ap- 
plication to decision from an Administrative Law Judge averages 495 days. Add ap- 
peals through the courts plus processing time and the average is nearly 3 years. 
Worse yet, this broken system has persisted for years, with little improvement. 

Individuals with disabilities face tremendous obstacles every day — the enormously 
frustrating process of applying for and obtaining Social Security benefits shouldn’t 
contribute to their challenges. Changes must he made to improve this process to en- 
sure that Americans with disabilities and their families can depend on Social Secu- 
rity to provide the economic security that they deserve. 
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STATEMENT OF MARTY FORD, CO-CHAIR, SOCIAL SECURITY 
TASK FORCE, CONSORTIUM FOR CITIZENS WITH DISABILITIES 

Ms. FORD. Chairman Shaw, thank you for this opportunity to 
testify. 

For people with disabilities it is critical that the Social Security 
Administration significantly improve the process for determining 
disability and the process for appeals. The CCD Social Security 
Task Force strongly supports efforts to reduce unnecessary delays 
and to make the process more efficient — so long as those efforts do 
not affect the fairness of the outcome. 

I will highlight three points from my written statement. First, re- 
garding technological improvements: The current system requires a 
great deal of manual labor. Using electronic folders could allow 
much faster processing. 

However, it is critical to establish from the outset that electronic 
files must contain all of the claimant’s evidence in an exact, unal- 
terable electronic copy of the original. 

In addition, nothing should preclude the claimant from pre- 
senting available evidence in any format. Important details and nu- 
ances in handwritten and typed reports must not be lost. We do not 
consider summaries or partial documents acceptable substitutes for 
inclusion in a folder. 

Advances in technology will allow the Commissioner to ensure 
protection of this evidence by requiring that exact, unalterable, 
electronic copies of all originals be permanently maintained in the 
folder. 

Second, keeping the record open for new evidence: We strongly 
support the development and submission of evidence as early as 
possible in the process. However, there are often factors beyond the 
claimant’s control which contribute to delay. Claimant’s conditions 
may worsen over time and diagnoses may change. Claimants may 
undergo new treatment. They may be hospitalized or referred to 
different doctors. Some conditions take longer to diagnose. Some 
claimants misunderstand their own impairments. 

By their nature, these claims are not static and a finite set of 
medical evidence does not exist. At what point can a individual say 
that he now has all of the information about the condition and how 
it will affect his life? 

How sensible is it to refuse to receive new information, especially 
if the process itself creates such a delay that changes in condition 
are possible? 

If the record is closed earlier in the process, individuals will be 
forced to file new applications merely to have new evidence re- 
viewed. However, filing a new application may severely jeopardize, 
if not permanently foreclose eligibility for benefits. 

Individuals applying for Title II Disability Insurance could lose 
their entitlement to benefits if they are unable to reapply before 
their recent connection to the workforce ends. 

Contrary to statements made in oral testimony during last 
week’s hearing, great harm could be done to an individual who is 
forced to reapply and who, due to the Title II time limits, loses his 
or her eligibility. 
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We believe that it is important to work on the front end of the 
process instead and figure out how to get the best possible evidence 
as soon as possible. 

Third, the Agency role in adjudication. An important issue un- 
derlying many of these discussions is the role of the Agency in de- 
termining disability and paying benefits. There seems to be a senti- 
ment among some that SSA is not being fairly represented in the 
determination process. 

We believe that it is important, however, to note that SSA and 
the claimant are not parties on opposite sides of a legal dispute. 
The SSA already has a major say in what goes on. The SSA devel- 
ops and publishes the regulations, including the medical listings. 
The SSA provides guidance to claims workers and DDS staff 
through its program operations manual system. The SSA contracts 
with the States for determinations based on its own regulations 
and Program Operating Manual System (POMS) and SSA hires the 
ALJs. 

The claimant’s role is to show that she has an impairment with 
limitations that fit within the parameters constructed by Congress 
and implemented by SSA. Very few claimants would have the 
wherewithal to know and understand all of the things that could 
or should pertain to their cases. 

The SSA’s role is not to oppose the individual’s claim, but rather 
to ensure that people who are eligible, as contemplated by Con- 
gress, are enabled, as a result of the claims process, to receive the 
benefits to which they are entitled. 

Where an individual has representation, SSA is not placed in a 
weaker or unfair position. The SSA still controls the process. Rath- 
er, SSA should see the individual’s representative as an ally in fa- 
cilitating the collection of relevant evidence and highlighting the 
important questions to be addressed in making the disability deter- 
mination. 

Again, I thank you for this opportunity to testify on these impor- 
tant issues. The CCD Social Security Task Force looks forward to 
working with the Subcommittee and the Commissioner in meeting 
the challenges to improve the disability determination and appeals 
processes. 

[The prepared statement of Ms. Ford follows:] 

Statement of Marty Ford, Co-Chair, Social Security Task Force, Consortium 
for Citizens with Disabilities 

Chairman Shaw, Representative Matsui, and Members of the Subcommittee, 
thank you for this opportunity to testify regarding the disability determination and 
appeals process. 

I am Director of Legal Advocacy for The Arc of the United States. I am testifying 
here today in my role as co-chair of the Social Security Task Force of the Consor- 
tium for Citizens with Disabilities (CCD). CCD is a working coalition of national 
consumer, advocacy, provider and professional organizations working together with 
and on behalf of the 54 million children and adults with disabilities and their fami- 
lies living in the United States. The CCD Social Security Task Force focuses on dis- 
ability policy issues in the Title XVl Supplemental Security Income program and the 
Title II disability programs. 

For people with disabilities, it is critical that the Social Security Administration 
address and significantly improve the process for determining disability and the 
process for appeals. We are pleased to see Commissioner Barnhart take on this task 
as a major goal of her tenure as Commissioner. We support her view that this is 
a vitally necessary course of action for the agency and we look forward to working 
with the Commissioner and this Subcommittee in meeting the challenges 
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The backlog of cases waiting for ALJ and Appeals Council decisions is clearly un- 
acceptably long, as so vividly and visually illustrated by the Commissioner at this 
Subcommittee’s hearing on May 2, 2002. People with severe disabilities who by defi- 
nition have limited earnings from work are often forced to wait years for a final de- 
cision from the time of application through the final Appeals Council decision. This 
is damaging not only to the individual with a disability and his/her family, but also 
to the public perception of and integrity of the program. 

We strongly support efforts to reduce unnecessary delays for claimants and to 
make the process more efficient, so long as they do not affect the fairness of the 
process to determine a claimant’s entitlement to benefits. 

Technological Improvements 

We support the Commissioner’s efforts to make technological improvements at 
SSA. Whatever funds are necessary should be appropriated to ensure that the proc- 
ess works as intended by the law. 

Much of the delay in the current process is caused by a system that still requires 
a great deal of manual labor. If the system is not upgraded, from a technological 
standpoint, some of the process reform changes discussed below will not improve the 
system. Several initiatives have been announced recently that, we believe, could re- 
duce delays, provide better service to the public, and would not require fundamental 
changes to the current process. They include: electronic folders (eDIB); digital re- 
cording of hearings, and video teleconference hearings. We support such moderniza- 
tions where they are used to ensure a full and fair evaluation of a claim and ensure 
the claimant’s access to a full and fair hearing on appeal, where necessary. 

We believe that using electronic folders will allow much faster processing, elimi- 
nating delays while folders are moved from place to place, avoiding loss of valuable 
records, and allowing immediate recording of updates, new evidence, or other ac- 
tions regarding the file. However, we believe that it is critical to establish that elec- 
tronic files contain all of the claimants’ evidence in an exact, unalterable electronic 
copy of the original, including complete copies of originals that are received elec- 
tronically. In addition, nothing should preclude the claimant from presenting avail- 
able evidence in any format. 

In the past, we were skeptical about the use of electronic folders due to concerns 
about how evidence, such as handwritten or typed doctors’ reports, would be in- 
cluded in an electronic file. We do not consider summaries or partial documents ac- 
ceptable substitutes for inclusion in a folder. Important details and nuances in the 
paper reports must not be lost. However, technology is now commonly available to 
allow such “paper” evidence to be fully included in the electronic folder without al- 
teration. We urge the Commissioner to ensure protection of this valuable, sometimes 
irreplaceable, evidence by requiring that exact, unalterable electronic copies of all 
originals be permanently maintained in the electronic folder. Otherwise, we could 
not support this move toward a fully electronic record. 

Gathering Evidence 

It is critical that SSA collect the correct information at the earliest possible time 
in the process to ensure that correct decisions are made the first time. SSA must 
improve the collection of medical and non-medical evidence by explaining what is 
needed and asking the correct questions, with appropriate variations for different 
treatment sources. 

Claimants should be encouraged to participate to the extent they are able. To that 
end, SSA should assess, as early in the process as possible, the claimant’s need for 
special assistance and provide it. Such assistance could be triggered when appli- 
cants are unable to read, show evidence of cognitive or other mental impairments, 
or give other indications of being unable to maneuver the process alone. 

As noted below, it may be difficult for claimants to obtain evidence for various 
reasons, e.g., state laws limiting release, reluctance of providers to release informa- 
tion, inadequate payment for records. Providing DDSs with adequate funds to obtain 
evidence would assist greatly at an earlier part in the process. 

Eliminating Reconsideration 

We support the concept of eliminating reconsideration and providing the oppor- 
tunity for a pre-denial interview. The Commissioner recently announced in April 
2002 that the elimination of the reconsideration step would be extended in the ten 
“prototype” states while SSA gathers additional information, but will not be ex- 
tended nationwide at this time. 

However, the Commissioner also announced the end of the “claimant conference” 
in the prototype states, upon publication of a notice in the Federal Register. We be- 
lieve tbat an in-person interview would be beneficial to many claimants. In addition 
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to identifying further information, these interviews would also allow claimants to 
provide information and explain the limitations caused by their impairments. 

The Right To A Full And Fair Hearing Before An Administrative Law 
Judge 

The key aspect of the adjudication process for a claimant is the right to a full and 
fair hearing by an Administrative Law Judge (ALJ), who is an independent deci- 
sion-maker, providing impartial fact-finding and adjudication. The ALJ asks ques- 
tions of and takes testimony from the claimant, may develop evidence when nec- 
essary, and applies the law and agency policy to the facts of the case. Claimants 
have the right to present new evidence in person to the ALJ and to receive a deci- 
sion from the ALJ that is based on all available evidence. This right should be pre- 
served. 

Keep the Reeord Open for New Evidenee 

Many recent proposals to change the disability determination process recommend 
that the record be closed to new evidence either after the DDS or, at least, after 
the ALJ level. In the past, both Congress and SSA have recognized that such pro- 
posals are neither beneficial to claimants nor administratively efficient for the agen- 
cy. 

We strongly support the submission of evidence as early as possible. Full develop- 
ment of the record at the beginning of the claim means that the correct decision 
can be made at the earliest point possible. The benefit is obvious: the earlier a claim 
is adequately developed, the sooner it can be approved and the sooner payment can 
begin. 

Despite the obvious benefit to claimants, the fact that early submission of evi- 
dence does not occur more frequently indicates that factors beyond the claimant’s 
control contribute to this problem. In attempting to find a solution. Congress and 
SSA should be careful not to make the process less “user-friendly” or more problem- 
atic for SSA. 

There are several reasons why closing the record is not beneficial to claimants: 

(1) Conditions change over time. Claimants’ conditions may worsen or im- 
prove over time and diagnoses may change. Claimants may undergo new treat- 
ment, be hospitalized or referred to different doctors. Some conditions, such as 
multiple sclerosis, take longer to diagnose. Some claimants mischaracterize 
their own impairments, either because they are in denial or lack judgment or 
understanding about their illness. 

By their nature, these claims are not static and a finite set of medical evidence 
does not exist. Think for a minute about your own and your family’s situation. 
How often has someone received a diagnosis, only to have it change later as 
more tests are conducted or as more symptoms begin to appear? How often has 
the original assessment of a condition’s severity changed, for the better or the 
worse? At what point can the individual affected say that he/she now has all 
of the information about the condition and how it will affect his/her life? And 
how sensible is it to refuse to receive new information, especially if the dis- 
ability determination process itself creates such a time lag that changes in con- 
dition are possible, if not likely? 

If the record is closed, individuals will be forced to file new applications merely 
to have new evidence reviewed, such as reports from a recent hospitalization 
or a report that finally assesses and diagnoses a condition. Closing the record 
to such evidence does not serve either the claimant or the agency well. It would 
merely ensure that a decision will be made based on a snapshot that may be 
significantly out of date. 

Finally, the system already imposes restrictions on new evidence submitted 
after the initial DDS decision. These limitations prevent the process from being 
entirely open-ended and serve to encourage claimants and their representatives 
to gather as much relevant information as possible as early in the process as 
possible. 

(2) The ability to submit evidence is not always in the claimant’s con- 
trol. Claimants always benefit by submitting evidence as soon as possible. How- 
ever, there are many reasons why they are unable to do so and for which they 
are not at fault. Closing the record punishes them for factors beyond their con- 
trol, including situations where: 

• DDS examiners fail to obtain necessary and relevant evidence. 

• Neither SSA nor the DDS explains to the claimant what evidence is im- 
portant and necessary for adjudication of the claim. 
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• Claimants are unable to obtain medical records either due to cost or be- 
cause state laws prevent them from directly obtaining their own medical 
records. 

• Medical providers, especially treating sources, receive no explanation 
from SSA or the iDDS about the disability standard and are not asked 
for evidence relevant to the claim. 

• Medical providers delay or refuse to submit evidence. 

So that claimants are not wrongly penalized for events beyond their control, the 
current system provides a process to submit new evidence if certain conditions 
are met. This exception should not be eliminated in the name of streamlining 
the system. 

(3) The process should remain informal. For decades. Congress and the 
United States Supreme Court have recognized that the informality of SSA’s 
process is a critical aspect of the program. Imposing a time limit to submit evi- 
dence and then closing the record is inconsistent with the legislative intent to 
keep the process informal and inconsistent with the philosophy of the program. 
The value of keeping the process informal should not be underestimated: it en- 
courages individuals to supply information, often regarding the most private as- 
pects of their lives. The emphasis on informality also has kept the process un- 
derstandable to the layperson, and not strict in tone or operation. SSA should 
be encouraged to work with claimants to obtain necessary evidence and more 
fully develop the claim at an earlier point. 

Further, filing a new application is not a viable option because it does not improve 
the process and may in fact severely jeopardize, if not permanently foreclose, eligi- 
bility for benefits. A claimant should not be required to file a new application mere- 
ly to have new evidence considered where it is relevant to the prior claim. If such 
a rule were established, SSA would need to handle more applications, unnecessarily 
clogging the front end of the process. 

Worse yet, individuals applying for Title II Disability Insurance benefits could 
permanently lose their entitlement to benefits if they are unable to re-apply before 
their recent connection to the workforce ends (DI beneficiaries must have worked 
20 out of the last 40 quarters). Contrary to statements made in oral testimony dur- 
ing last week’s hearing, great harm could be done to an individual who is forced 
to re-apply and who, due to the Title II time limits, loses his/her eligibility perma- 
nently. 

Many people will wait some time before applying for benefits as they try to see 
if their impairments can be overcome or if they can make it in their changed cir- 
cumstances. Added to the delays in the process as described by the Commissioner, 
the individual could be beyond the 5-year “recency of work” test before facing the 
need to re-apply. Those who do not have problems with recency of work may still 
lose benefits for the time period between the first and second applications. Forcing 
re-application merely to consider new evidence is clearly unfair to the claimant. 

The Agency Should Not Be Represented at the ALJ Level 

We do not support efforts to have SSA represented at the ALJ hearing because 
past experience shows that it does not result in better decision-making and reducing 
delays, but instead injects a level of adversity, formality and technicality in a sys- 
tem meant to be informal and non-adversarial. In the 1980’s, SSA tested, and aban- 
doned, a pilot project to have the agency represented. It was terminated following 
Congressional criticism and a judicial finding that it was unconstitutional and vio- 
lated the Social Security Act. In the end, the pilot did not enhance the integrity of 
the administrative process. 

Agency Role in Adjudication 

In the discussions above regarding maintaining an informal process and represen- 
tation of SSA in the ALJ hearing, an important underlying issue is the role of the 
agency in determining disability and paying benefits. There seems to be a sentiment 
among some that SSA is not being fairly represented in the determination process. 

We believe that it is important, however, to note that SSA and the claimant are 
not parties on opposite sides of a legal dispute. SSA already has a very heavy say 
in what goes on: SSA implements the law through development and publication of 
regulations, including the medical listings; provides guidance to claims workers and 
Disability Determination Services staff through its Program Operations Manual 
System (POMS); contracts with the states for determinations made in accordance 
with its regulations and POMS; and hires the ALJs. The claimant’s role is to show 
that he/she has an impairment with limitations that fit within the parameters con- 
structed by Congress and implemented by SSA. 
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Very few claimants would have the wherewithal to know and understand all of 
the things that could or should pertain to their cases. SSA has a vital role in help- 
ing the claimant through a very complex process. SSA’s role is not to “oppose” the 
individual’s claim; but rather to ensure that people who are eligible as contemplated 
by Congress are enabled, as a result of the claims process, to receive the benefits 
to which they are entitled. Where an individual has representation, whether legal 
or lay representation, SSA is not placed in a weaker or unfair position requiring its 
own representation. SSA has still written all the regulations and POMS and con- 
tracted with the DDSs and hired the ALJs. Rather, SSA should see the individual’s 
representative as an ally in facilitating the collection of relevant evidence and high- 
lighting the important questions to be addressed in making the disability deter- 
mination. 

We believe that all the discussions about the formality/informality of the process 
and whether SSA should/should not be represented should be viewed from this per- 
spective. 

Retain Review by the Appeals Council 

We oppose the elimination of a claimant’s right to request review by the Appeals 
Council. The Appeals Council currently provides relief to nearly one-fourth of the 
claimants who request review of ALJ denials, either through outright reversal or re- 
mand back to the ALJ. Review by the Appeals Council, when it is able to operate 
properly and in a timely manner, provides claimants, and SSA, with effective review 
of ALJ decisions. Given the low percentage appealed to federal court, it appears that 
claimants largely accept decisions by the Appeals Council as the final adjudication 
of their claims. As a result, the Appeals Council acts as the initial screen for ALJ 
denials, a position for which the district courts are ill equipped, given their other 
responsibilities. 

Retain Access to Judicial Review in the Federal Court System 

Both individual claimants and the system benefit from the regular federal courts 
handling social security cases. Given the wide variety of cases they adjudicate, fed- 
eral courts have a broad background against which to measure the reasonableness 
of SSA’s practices. 

Reasons given for establishing a Social Security Court include creating a uniform 
body of case law and guaranteeing that the claims of similarly situated claimants 
are treated without regional disparity. Creation of a Social Security Court is not the 
most effective, efficient, or fair manner in which to accomplish these goals. 

Intervention by the federal courts has played a vital role in protecting the rights 
of claimants. The courts have halted illegal practices by SSA and have provided 
standards and guidance where SSA has failed to articulate clear policies. The cur- 
rent federal court system has contributed to national uniformity. The process of fed- 
eral court review has not led to significant regional variation. In general, the courts 
have reached agreement on core issues concerning SSA programs. As a result, ex- 
tensive circuit case law has provided guidance to SSA in developing uniform stand- 
ards. Two examples in major areas include: (1) rules describing the weight to be 
given all medical evidence, including reports from treating sources; and (2) rules to 
evaluate subjective symptoms, including pain. Overall, there is substantial benefit 
to be derived from different courts thoughtfully considering different cases on the 
same issue to shed light on the many aspects of any particular position. 

The courts should be readily accessible to all claimants, and should allow every- 
one, including people who are poor, disabled or elderly, an equal opportunity to be 
heard by judges of the high caliber we expect. A Social Security Court located in 
Washington, DC, would severely limit access to the court for those who most need 
it — people with disabilities or who are elderly and who have limited financial 
means. Currently, claimants and their attorneys have relatively easy access to the 
federal courts and un-represented individuals are able to file appeals without the 
assistance of counsel. If Social Security Courts were not located in as many locations 
as the federal district courts, many people would be unable to file cases because of 
distance and the cost of travel. These individuals would likely feel that the system 
had utterly failed to provide a fair opportunity for review. In light of geographical 
distances and high caseloads, the court might be forced to forego oral argument alto- 
gether, as has been the case with the Appeals Council. 

There are high financial and administrative costs in creating the court. The court 
would involve expenditures for judges, staff, courthouse space, etc. The financial cost 
of creating the court must be weighed against the questionable effectiveness of the 
court to achieve its stated objective, especially given the limited resources available. 
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Remove Limitation on Administrative Expenses 

Reducing the backlog and processing time must be a high priority. We urge com- 
mitment of resources and personnel to resolve the exorbitant waiting times and 
make the process work better for people with disabilities. First, SSA must be pro- 
vided with the resources to fully meet its administrative responsibilities. This can 
be accomplished by removing SSA’s Limitation on Administrative Expenses budget 
authority from the domestic discretionary spending category. 

SSA workloads are projected to begin increasing rapidly within the next decade 
as the baby boom generation begins to reach its peak disability years just prior to 
reaching early retirement age beginning in 2008. In addition, the SSA workforce is 
also aging and will begin to lose significant numbers of staff, including senior and 
leadership staff. About 3,000 employees are expected to retire per year from 2007 
through 2009. SSA is also taking on new or more complex responsibilities such as 
providing increased rehabilitation and emplo 3 Tnent services for people with disabil- 
ities, completing and maintaining an appropriate schedule of continuing disability 
reviews and other eligibility reviews, and new approaches to prevent fraud and 
abuse. In FY 1985, SSA’s staffing levels were 80,844 FTEs and 83,406 workyears. 
The President’s budget requests for FY 2003 include 63,464 FTEs and 64,730 
workyears, for a reduction of 17,380 FTEs and 18,676 workyears over the last 18 
years. 

The CCD Social Security Task Force has voiced concern for some time over the 
continued long-term downsizing of the SSA workforce. We believe that failure to 
conduct appropriate and timely CDRs and other eligibility reviews could lead to de- 
creased trust in the integrity of the Social Security and SSI programs. In addition, 
the new efforts to assist people with disabilities to go to work, through the Ticket 
to Work and Work Incentives Improvement Act of 1999, require new and expanded 
approaches for SSA interaction with beneficiaries. Adequate staffing levels are crit- 
ical for these and other efforts to be successful, especially given the coming dis- 
ability and retirement years of baby boomers. 

For these reasons, we strongly support removing the Social Security Administra- 
tion’s Limitation on Administrative Expenses (LAE) budget authority from any do- 
mestic discretionary spending caps. Even if the LAE were removed from the domes- 
tic discretionary caps, SSA’s LAE would still be subject to the annual appropriations 
process and Congressional oversight. Currently, SSA’s administrative expenses total 
less than 2% of benefit payments paid annually. Congress would still maintain its 
role in ensuring continued administrative efficiency. 

Most importantly, removal of the LAE from the domestic discretionary spending 
caps would remove it from competition with other health, education, and human 
needs programs for limited funds. It would allow for growth that is necessary to 
meet the needs of the coming baby-boomer retirement years (including the retire- 
ment of SSA and state DDS personnel); continue the efforts to improve the proc- 
essing time for initial applications and appeals, particularly through technological 
improvements; continue the efforts to ensure integrity in the program through 
CDRs and other redeterminations; and allow for replacement of staff in a timely 
manner and to provide for adequate training and mentoring. 

Again, thank you for this opportunity to testify on these important issues. The 
CCD Social Security Task Eorce looks forward to working with the Subcommittee 
and the Commissioner on improving the disability determination and appeals proc- 
esses. 

On Behalf Of: 

American Association on Mental Retardation 

American Congress of Community Supports and Employment Services 

American Network of Community Options and Resources 

American Occupational Therapy Association 

Brain Injury Association of America 

National Alliance for the Mentally 111 

National Association of Protection and Advocacy Systems 

National Multiple Sclerosis Society 

National Organization of Social Security Claimants’ Representatives 

Research Institute for Independent Living 

The Arc of the United States 

Title II Community AIDS National Network 

United Cerebral Palsy Associations, Inc. 


Chairman SHAW. Ms. Shor? 
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STATEMENT OF NANCY G. SHOR, EXECUTIVE DIRECTOR, NA- 
TIONAL ORGANIZATION OF SOCIAL SECURITY CLAIMANTS’ 

REPRESENTATIVES, MIDLAND PARK, NEW JERSEY 

Ms. SHOR. Chairman Shaw, thank you for inviting us to testify 
today about challenges and opportunities in the administration of 
the Social Security Disability Programs. 

Collectively, Members of the National Organization of Social Se- 
curity Claimants’ Representatives (NOSSCR) have many, many 
years of experience in representing claimants at every level of the 
disability determination process. We appreciate this opportunity to 
share some observations and recommendations with you. 

Today’s hearing focuses on the challenges facing the disability 
programs, two extremely important criteria for such review are cer- 
tainly efficiency and timeliness. They are not the sole criteria. To- 
day’s hearing should be directed to ensure the fairness of the proc- 
ess for determining whether or not a claimant is entitled to bene- 
fits. 

Without hesitation, NOSSCR strongly supports efforts to reduce 
unnecessary delays for claimants and to make the process much 
more efficient as long as these efforts do not impair the fairness of 
the process to determinate a claimant’s entitlement to benefits. 

First, it is certainly necessary to State without elaboration. It is 
crucial to provide the Social Security Administration with adequate 
resources to meet current and future needs. To improve delays, bet- 
ter develop cases and implement technological advances, SSA re- 
quires adequate staffing and resources. The NOSSCR supports re- 
moving SSA’s administrative budget from discretionary domestic 
spending caps. 

Secondly, very briefly, but it is certainly necessary to improve 
full development of the record earlier in the process. Unfortunately, 
very often the files that denied claimants bring to our Members 
show that inadequate development was done at the initial and re- 
consideration levels. 

Often claimants are denied at those levels, not because the evi- 
dence establishes that the person is not disabled, but because the 
limited evidence gathered there cannot establish that the person is 
disabled. 

Often, a properly developed file is before the ALJ because either 
the claimant’s representative has obtained the necessary evidence 
or because the ALJ has. Not surprisingly, these different evi- 
dentiary records can easily produce different results on the issue 
of disability. 

To address this, the Agency needs to emphasize the full develop- 
ment of the record at the beginning of the claim. The benefit is ob- 
vious. The earlier a claim is adequately developed, the earlier it 
can be correctly decided. 

We have set out several recommendations to improve the devel- 
opment process in our written testimony. 

Third, I want to speak to processes to streamline the disability 
determination process without impairing the claimant’s right to a 
full and fair hearing. 

First, we support elimination of the reconsideration level. It ap- 
pears to be a step that requires a lot of time and produces very lit- 
tle. 
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Secondly, with the focus on the Office of Hearings and Appeals, 
clearly current processing times at the ALJ and Appeals Council 
levels are unacceptably high. We strongly agree with the Commis- 
sioner that reducing the backlog and processing time is a high pri- 
ority. We urge commitment of resources and personnel necessary to 
reduce delays and make the process work better for the public. 

We believe that features of a full and fair process include the fol- 
lowing: retain the right to a de novo hearing before an Administra- 
tive Law Judge. This is the right to a full and fair administrative 
hearing by an independent decision maker who provides impartial 
fact finding and adjudication, free from any agency coercion or in- 
fluence for claimants. This means the right to appear in person to 
provide testimony and new evidence to an ALJ. 

Keep the record open for new evidence and understand that 
there are currently regulatory and statutory limitations on what 
can come into a file once an ALJ has issued an opinion. 

The NOSSCR strongly supports the submission of evidence as 
early as possible, but we know there are often many legitimate rea- 
sons that evidence cannot be presented at the time of the ALJ 
hearing. I would certainly offer a cautionary observation that tell- 
ing a claimant to file a new application in lieu of submitting new 
evidence on appeal can be significantly disadvantageous to that 
claimant. 

We believe that the Social Security Administration should not be 
represented at the ALJ level. In the eighties, SSA tested and aban- 
doned a pilot project to have the Agency represented. The govern- 
ment representation project, which I guess works out to GRP. 

The GRP caused extensive delays in a system that was overbur- 
dened even then and injected an inappropriate level of adversity, 
formality and technicality into a system meant to be informal and 
non-adversarial. 

We support continued review by the Appeals Council. I will note 
very briefly, appropriately 25 percent of claimants who have re- 
quested review of an unfavorable ALJ decision find relief at the Ap- 
peals Council. We also note that the processing times are signifi- 
cantly improved at that level in the past year. 

Finally, we support continuation of the current system of access 
to the Federal courts for judicial review of Social Security claims. 
Thank you for the opportunity to testify. 

[The prepared statement of Ms. Shor follows:] 

Statement of Nancy G. Shor, Executive Director, National Organization of 

Social Security Claimants’ Representatives, Midland Park, New Jersey 

Chairman Shaw, Representative Matsui, and Members of the Subcommittee: 

Thank you for inviting me to testify about challenges and opportunities in the So- 
cial Security disability programs. 1 commend you for holding this hearing since mil- 
lions of people with disabilities depend on these programs. 

For the past twenty years, 1 have been the Executive Director of the National Or- 
ganization of Social Security Claimants’ Representatives (NOSSCR). NOSSCR’s cur- 
rent membership is approximately 3,450 attorneys and others from across the coun- 
try who represent claimants for Social Security and Supplemental Security Income 
(SSI) benefits. Collectively, we have many years of experience in representing claim- 
ants at every level of the disability determination process and welcome this oppor- 
tunity to share some observations and recommendations with you. 

During my tenure as the NOSSCR Executive Director, SSA Commissioners and 
other officials at the Social Security Administration have been willing to meet with 
us and other groups to discuss issues important to our membership and to claim- 
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ants. This has proven to be an effective way of addressing our concerns before they 
become serious problems requiring other types of intervention and we look forward 
to continuing this dialogue with Commissioner Barnhart and her staff regarding the 
disability programs. 

Today’s hearing focuses on the challenges facing the Social Security and Supple- 
mental Security Income disability programs. Two extremely important criteria for 
such a review are efficiency and timeliness. But these are not the only criteria. To- 
day’s hearing should be directed to ensure the fairness of the process for deter- 
mining whether or not a claimant is entitled to benefits. We share SSA’s goal of 
providing accurate decisions for claimants as early in the process as possible. Fur- 
ther, changes at the “front end” can have a significant beneficial impact on improv- 
ing the backlogs and delays throughout the hearings and appeals process. 

The vast majority of cases handled by NOSSCR members are claims for Social Se- 
curity and SSI disability benefits. NOSSCR strongly supports efforts to reduce un- 
necessary delays for claimants and to make the process more efficient, so long as 
these efforts do not impair the fairness of the process to determine a claimant’s enti- 
tlement to benefits. 

Provide SSA With Adequate Resources To Meet Current And Future Needs 

NOSSCR is concerned about SSA’s readiness to deal with the impending increase 
in its workload as the “baby boom” generation approaches the peak age for onset 
of disability and, subsequently, retirement. At hearings held by this Subcommittee 
in 2000, testimony painted a bleak picture regarding SSA’s ability to deal with the 
increased work, at the same time that its own workforce will reach peak retirement 
numbers. To exacerbate this problem, SSA’s budget continues to be cut from levels 
that would allow it to adequately address current and future service delivery needs. 

Most cases handled by NOSSCR members are at the ALJ hearing and Appeals 
Council levels, where current processing times are unacceptably high. A claimant 
cannot proceed with an appeal in federal district court until the Appeals Council has 
acted. Thus, while their medical and financial situations are deteriorating, claim- 
ants are forced to wait for many months, if not years, before receiving a decision. 

To improve delays, better develop cases and implement technological advances, 
SSA requires adequate staffing and resources. NOSSCR supports removing SSA’s 
administrative budget, like its program budget, from the discretionary domestic 
spending caps. Legislation such as H.R. 5447, a bipartisan bill introduced in 2000 
by Chairman Shaw and Representative Cardin, would accomplish this by allowing 
Congress to approve funding for SSA to address current service delivery needs and 
planning for the future. 

Improve Full Development Of The Record Earlier In The Process 

Developing the record so that relevant evidence from all sources can be considered 
is fundamental to full and fair adjudication of claims. The decisionmaker needs to 
review a wide variety of evidence in a typical case, including the medical records 
of treatment; opinions from medical sources and other treating sources, such as so- 
cial workers and therapists; records of prescribed medications; statements from 
former employers; and vocational assessments. The decisionmaker needs these types 
of information to determine the claimant’s residual functional capacity, ability to re- 
turn to former work, and ability to engage in other work which exists in the na- 
tional economy in significant numbers. Once an impairment is medically estab- 
lished, SSA’s regulations envision that all types of relevant information, both med- 
ical and nonmedical, will be considered to determine the extent of the limitations 
imposed by the impairment(s). 

The key to a successful disability determination process is having an adequate 
documentation base and properly evaluating the documentation that is obtained. 
Unless claims are better developed at earlier levels, the procedural changes will not 
improve the disability determination process. Unfortunately, very often the files 
that denied claimants bring to our members show that inadequate development was 
done at the initial and reconsideration levels. Until this lack of evidentiary develop- 
ment is addressed, the correct decision on the claim cannot be made. Claimants are 
denied not because the evidence establishes that the person is not disabled, but 
because the limited evidence gathered cannot establish that the person is disabled. 

A properly developed file is usually before the ALJ because the claimant’s rep- 
resentative has obtained evidence or because the ALJ has developed it. Not surpris- 
ingly, these different evidentiary records can easily produce different results on the 
issue of disability. To address this, the agency needs to emphasize the full develop- 
ment of the record at the beginning of the claim. The benefit is obvious: the earlier 
a claim is adequately developed, the earlier it can be correctly decided. 
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NOSSCR supports full development of the record at the beginning of the claim 
so that the correct decision can be made at the earliest point possible. Claimants 
should be encouraged to submit evidence as early as possible. However, the fact that 
early submission of evidence does not occur more frequently is usually due to rea- 
sons beyond the claimant’s control. 

Our recommendations to improve the development process include the following: 

• SSA should explain to the claimant, at the beginning of the process, what evi- 
dence is important and necessary. 

• DDSs need to obtain necessary and relevant evidence. Representatives often 
are able to obtain more relevant medical information because they use letters 
and forms that ask questions relevant to the disability determination process. 
DDS forms usually ask for general medical information (diagnoses, findings, 
etc.) without tailoring questions to the Social Security disability standard. 
The same effort should be made with nonphysician sources (therapists, social 
workers) who see the claimant more frequently than the treating doctor and 
have a more thorough knowledge of the limitations caused by the claimant’s 
impairments. 

• Improve provider response rates to requests for records, including more ap- 
propriate reimbursement rates for medical records and reports. 

• Provide better explanations to medical providers, in particular treating 
sources, about the disability standard and ask for evidence relevant to the 
standard. 

The Disability Determination Process: How to Streamline Without Impairing the 
Claimant’s Right to a Full and Fair Hearing 

I. Initial And Reconsideration Levels 

In ten “prototype states” [AL, AK, CA, CO, LA, MI, MO, NH, NY, PA], SSA cur- 
rently is testing two significant changes at the pre-hearing levels of the process: 
elimination of the reconsideration level and adding a predecision interview, also 
known as a “claimant conference.” Originally scheduled to be implemented in 2002, 
SSA published proposed regulations in January 2001. 66 Fed. Reg. 5494 (Jan. 19, 
2001). However, SSA announced in mid-2001 that the nationwide rollout would be 
deferred pending further analysis. In April 2002, the Commissioner announced that 
the claimant conference would be eliminated after notice is published in the Federal 
Register. 

NOSSCR has supported elimination of reconsideration and adding the predecision 
claimant conference. We have had concerns about the conduct of the claimant con- 
ference based on reports from NOSSCR members such as: brief and pro forma con- 
ferences held by telephone; variations in content of the conference, depending on the 
particular DDS adjudicator involved; claimants not being informed of their right to 
be represented at the claimant conference; and claimants possibly being discouraged 
from pursuing an appeal if the decision is denied. 

We have long advocated the value of providing claimants with a face-to-face meet- 
ing with the decisionmaker and hope that the Commissioner will find a way to in- 
corporate the most heneficial features of the original objectives of the claimant con- 
ference. When she announced that the conference would be eliminated, the Commis- 
sioner stated that SSA would encourage early and ongoing contacts with claimants 
during the development process. As discussed above, these are goals that NOSSCR 
strongly endorses. Many NOSSCR members would like to participate earlier in the 
process since they are able to assist the disability examiners in obtaining medical 
evidence and focusing the issues. 

II. The Hearings And Appeals Levels 

Current processing times at the ALJ and Appeals Council levels are unacceptably 
high. We agree with the Commissioner that reducing the backlog and processing 
time must be a high priority. We urge commitment of resources and personnel nec- 
essary to reduce delays and make the process work better for the public. 

Recently, a number of proposals to change the disability determination process 
have been put forward. However, these proposals contain some recommendations 
that we believe would undermine a claimant’s right to a fair adjudication process. 
We believe that features of a full and fair process include the following: 

• Retain the right to a de novo hearing before a Administrative Law 
Judge. 

A claimant’s right to a hearing before an Administrative Law Judge (ALJ) is cen- 
tral to the fairness of the adjudication process. This is the right to a full and fair 
administrative hearing by an independent decisionmaker who provides impartial 
fact-finding and adjudication, free from any agency coercion or influence. The ALJ 
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asks questions of and takes testimony from the claimant, may develop evidence 
when necessary, and considers and weighs the evidence, all in accordance with rel- 
evant law and agency policy. For claimants, a fundamental principle of this right 
is the opportunity to present new evidence in person to the ALJ, and to receive a 
decision from the ALJ that is based on all available evidence. 

• Keep the record open for new evidence. 

Many recent proposals to change the disability determination process recommend 
that the record be closed to new evidence either after the DDS or, at least, after 
the ALJ level. In the past, both Congress and SSA have recognized that such pro- 
posals are neither beneficial to claimants nor administratively efficient for the agen- 
cy. 

Under current law, an ALJ hears a disability claim de novo. Thus, new evidence 
can be submitted and will be considered by the ALJ in reaching a decision. How- 
ever, the ability to submit new evidence and have it considered becomes 
more limited at later levels of appeal. At the Appeals Council level, new evi- 
dence will be considered, but only if it relates to the period before the ALJ decision 
and is “new and material.” ^ At the federal district court level, the record is closed 
and the court will not consider new evidence. However, the court may remand the 
case to allow SSA to consider new evidence, but only if it is “new and material” and 
there is “good cause” for the failure to submit it in the prior administrative pro- 
ceedings.2 

As noted earlier, NOSSCR strongly supports the submission of evidence as early 
as possible. Full development of the record at the beginning of the claim means that 
the correct decision can be made at the earliest point possible. The benefit is obvi- 
ous: the earlier a claim is adequately developed, the sooner it can be approved and 
the sooner payment can begin. However, there are many legitimate reasons why evi- 
dence is not submitted earlier and thus why closing the record is not beneficial to 
claimants including: (1) worsening of the medical condition which forms the basis 
of the claim; (2) the fact that the ability to submit evidence is not always in the 
claimant’s or representative’s control, e.g., providers delay sending evidence; and (3) 
the need to keep the process informal. 

Proponents of closing the record note that claimants could file a new application. 
This does not improve the process and may in fact severely jeopardize, if not perma- 
nently foreclose, eligibility for benefits. By reapplying rather than appealing: (1) 
benefits could be lost from the effective date of the first application; (2) in SSDI 
cases, there is the risk that the person will lose insured status and not be eligible 
for benefits at all when a new application is filed; and (3) if the issue to be decided 
in the new claim is the same as in the first, SSA will find that the doctrine of res 
judicata bars consideration of the second application. 

In the past, SSA’s notices misled claimants regarding the consequences of re- 
applying for benefits in lieu of appealing an adverse decision. Congress addressed 
this serious problem and, in legislation enacted in 1990, required SSA to include 
clear and specific language in its notices describing the adverse effect on possible 
eligibility to receive payments by choosing to reapply in lieu of requesting review.^ 

Apart from these harsh penalties, which have been recognized and addressed by 
Congress, a claimant should not be required to file a new application merely to have 
new evidence considered where it is relevant to the prior claim. If such a rule were 
established, SSA would need to handle more applications, unnecessarily clogging the 
front end of the process. Further, there would be more administrative costs for SSA 
by creating and then developing a new application. 

• SSA should not be represented at the ALJ level. 

We do not support proposals to have SSA represented at the ALJ hearing. In the 
1980’s, SSA tested, and abandoned, a pilot project to have the agency represented, 
the Government Representation Project (GRP). First proposed by SSA in 1980, the 
plan encountered a hostile reception at public hearings and from Members of Con- 
gress and was withdrawn. The plan was revived in 1982 with no public hearings 
and was instituted as a one-year “experiment” at five hearing sites. The one-year 


120 C.F.R. §§ 404.970(b) and 416.1470(b). 

2 42 U.S.C. § 405(g). 

3 42 U.S.C. §§ 405(b)(3) and 1383(c)(1). 
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experiment was terminated more than four years later following congressional criti- 
cism and judicial intervention.^ 

Based on the stated goals of the experiment, i.e., assisting in better decision- 
making and reducing delays, it was an utter failure. The GRP caused extensive 
delays in a system that was overburdened, even then, and injected an inappropriate 
level of adversity, formality and technicality into a system meant to be informal and 
nonadversarial. In the end, the GRP experiment did nothing to enhance the integ- 
rity of the administrative process. 

• Retain review by the Appeals Couneil. 

In the ten prototype states, SSA also is testing the elimination of a claimant’s 
right to request review of a hearing decision by the Appeals Council. We oppose the 
elimination of a claimant’s right to request review by the Appeals Council. The Ap- 
peals Council currently provides relief to nearly one-fourth of the claimants who re- 
quest review of ALJ denials, either through outright reversal or remand back to the 
ALJ. As the Commissioner noted in her testimony at this Subcommittee’s hearing 
on May 2, the Appeals Council has made significant improvements in reducing proc- 
essing times and its backlog. Based on this progress, she stated that by the end of 
the year, the Appeals Council pending caseload could be at a workable level. 

The Appeals Council, when it is able to operate properly and in a timely manner, 
provides claimants with effective review of ALJ decisions and acts as a screen be- 
tween the ALJ and federal court levels. In addition, elimination of Appeals Council 
review could have a serious negative impact on the federal courts. As long ago as 
1994, the Judicial Conference of the United States opposed elimination of the claim- 
ant’s request for review by the Appeals Council prior to seeking judicial review in 
the district courts, stating that such a proposal was “likely to he inefficient and 
counter-productive.” ® Since most ALJ denials did not then result in federal judicial 
review, as is currently the case, the Judicial Conference stated: “Claimants largely 
accept the outcome of Appeals Council review.” Further, the Conference expressed 
concern that allowing direct appeal from the ALJ denial to federal district court 
could result in a significant increase in the courts’ caseloads. As a result, the Judi- 
cial Conference concluded: 

From the perspective of both unsuccessful litigants and the federal courts, 
the present system of Appeals Council review as a precondition to judicial 
review is sound. The right of judicial review by Article III courts for all 
claimants remains intact under the present system. To the extent that the 
process of Appeals Council review is thought to be too time-consuming, de- 
spite the high degree of finality that results, it would be wiser to seek to 
streamline and expedite the process of review rather than to bypass it as 
a precondition to federal judicial review.® 

We agree with the conclusion of the Judicial Conference of the United States. Ac- 
cess to review in the federal courts is the last and very important component of the 
hearings and appeals structure. Court review is not de novo, but rather, is based 
on the substantial evidence test. We believe that both individual claimants and the 
system as a whole benefit from federal court review. The district courts are not 
equipped, given their many other responsibilities, to act as the initial screen for ALJ 
denials. 

• Retain access to judicial review in the federal court system. 

NOSSCR supports the current system of judicial review. Proposals to create either 
a Social Security Court to replace the federal district courts or a Social Security 
Court of Appeals to provide appeal of all Social Security cases from district courts 
have been considered, and rejected, by Congress and SSA over the past twenty 
years. 

We believe that both individual claimants and the system as a whole benefit from 
the federal courts deciding Social Security cases. Over the years, the federal courts 
have played a critical role in protecting the rights of claimants. The system is well- 
served by regular, and not specialized, federal judges who hear a wide variety of 
federal cases and have a broad background against which to measure the reason- 
ableness of SSA’s practices. 


^In Sailings v. Bowen, 641 F. Supp. 1046 (W.D.Va. 1986), the federal district court held that 
the Project was unconstitutional and violated the Social Security Act. In July 1986, it issued 
an injunction prohibiting SSA from holding further proceedings under the Project. 

^ Comments dated May 26, 1994, of Chief Judge John F. Gerry, Chairman of the Judicial Con- 
ference of the United States, in response to SSA’s April 1, 1994 “Disability Reengineering 
Project Proposal.” 

Bid. 
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Creation of either a single Social Security Court or Social Security Court of Ap- 
peals would limit the access of poor disabled and elderly persons to judicial review. 
Under the current system, the courts are more geographically accessible to all indi- 
viduals and give them an equal opportunity to be heard by judges of high caliber. 

Rather than creating different policies, the courts, and in particular the circuit 
courts, have contributed to national uniformity, e.g., termination of disability bene- 
fits, denial of benefits to persons with mental impairments, rules for the weight to 
give medical evidence, evaluation of pain. The courts have played an important role 
in determining the final direction of important national standards, providing a more 
thorough and thoughtful consideration of the issues than if a single court had 
passed on each. As a result, both Congress and SSA have been able to rely upon 
the court precedent to produce a reasoned final product. 

Finally, the financial and administrative costs of creating these new courts must 
be weighed against their questionable effectiveness to achieve the stated objectives. 
The courts, if created, would involve new expenditures. We believe that limited re- 
sources should be committed to the front end of the process. Further, from an ad- 
ministrative perspective, the focus should not be on the end of the appeals process 
but, rather, on the front end. Requiring claimants to pursue an appeal to obtain the 
justice they are due from the beginning will only add to the cumulative delay they 
currently endure. 

Other Hearing Level Improvements 

Recently, the Commissioner decided that the Hearings Process Improvement plan 
(HPI) would be discontinued as a nationwide initiative and that she would move for- 
ward, based on what was learned from that initiative. We support her decision. 

From the inception of HPI, NOSSCR members raised numerous, critical concerns 
about the current state of affairs in hearing offices around the country. These con- 
cerns were shared last year with the Executive Task Force established by former 
Acting Commissioner Massanari to evaluate HPI. The main problems included: 
processing times after the Request for Hearing is filed; development; lack of on-the- 
record decisions; conduct of hearings; and processing times after the hearing. Spe- 
cific concerns included duplicate requests for medical evidence; inability to speak to 
a “point” person on the case; mail not being associated with the file prior to the 
hearing; organization of files; preparing cases for hearing; and confusion over when 
a case was ready for hearing. 

Some of the recommendations NOSSCR presented to the Task Force included: (1) 
creating the same claims folder earlier in the process; (2) reinstating senior attorney 
authority to issue decisions in certain cases; (3) identifying a “point” person who is 
available to ensure that the case is ready for hearing; (4) a better mechanism for 
review of requests for on-the-record decisions; (5) single requests for information; 
and (6) advance notice of hearings so that submission of evidence can be targeted. 
We hope that the Commissioner will consider these recommendations as she deter- 
mines the future organization of the hearings process. 

In addition, the Commissioner and the Associate Commissioner for Hearings and 
Appeals recently announced an initial series of initiatives to improve the hearings 
and appeals process which include: 

• Early screening and analysis of cases, including possible on-the-record deci- 
sions 

• Short form favorable decisions 

• Bench decisions 

• Expansion of videoconference hearings 

• Digital recording of hearings 

We are generally supportive of these initiatives so long as they do not impair the 
claimant’s right to a full and fair hearing. The technological improvements are dis- 
cussed below. 

Technological Improvements 

At the Subcommittee hearing on May 2, 2002, Commissioner Barnhart expressed 
her strong support for moving forward to improve the technology used in the dis- 
ability determination process. NOSSCR fully supports the Commissioner in this ef- 
fort, as we believe that much of the delay in the system could be rectified with im- 
proved technology. 

For example, the Commissioner has committed herself to development of the elec- 
tronic disability folder, “eDIB,” as soon as practicable in light of available resources. 
This would reduce delay caused by moving and handing off folders, allowing for im- 
mediate access by whichever component of SSA or DDS is working on the claim. 
Further, this would allow adjudicators to organize files to suit their preference. 
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In terms of preparing a record for the district court, it would allow for electronic 
filing of the administrative record, which is consistent with the Judicial Conference 
of the United States’ policy and initiative to move towards electronic filing of docu- 
ments and pleadings. The Appeals Council has had difficulty reproducing copies of 
the record, whether needed by the claimant or for federal court filing. Files are too 
often lost or difficult to locate, leading to delays at the Appeals Council and district 
court levels. Our members report increasing delays and government requests for ex- 
tension while cases are pending in court, in order to locate files and prepare tran- 
scripts. In many cases, after more lengthy delays, the files cannot be found and the 
court must remand the case for a new hearing. The electronic folder would certainly 
ease the workload in this regard and consequently, reduce delays. However, we urge 
the Commissioner to ensure that the eDIB folder contains complete copies of the 
paper records, rather than summaries or otherwise reduced copies, and that claim- 
ants would be able to submit evidence in any format, including paper records. 

Another important component of technological improvement is digital recording of 
ALJ hearings. Currently, hearings are taped on obsolete tape recorders, which are 
no longer even manufactured. If copies are needed, they must be transferred to cas- 
sette tapes, which is time-consuming. Tapes are frequently lost because they are 
stored separately from the paper folder. Given the age of the taping equipment, the 
quality of tapes is often quite poor, which also results in remands from the Appeals 
Council or the district court. A digitally recorded hearing would not only be of high 
audio quality but would be easy to copy or transfer to the district court as part of 
the administrative record. 

The Commissioner also has announced an initiative to expand the use of video 
teleconference ALJ hearings. This allows ALJs to conduct hearings without being 
at the same geographical site as the claimant and representative and has the poten- 
tial to reduce processing times and increase productivity. NOSSCR members have 
participated in pilots conducted by SSA and have reported a mixed experience, de- 
pending on the travel benefit for claimants, the quality of the equipment used, and 
the hearing room set-up. 

In 2001, SSA published proposed rules on video teleconference hearings before 
ALJs. 66 Fed. Reg. 1059 (Jan. 5, 2001). In general, we support the proposed rules 
and the use of video teleconference hearings so long as the right to a full and fair 
hearing is adequately protected and the quality of video teleconference hearings is 
assured. 

Conclusion 

We commend the Subcommittee for holding this hearing today to look at the chal- 
lenges and opportunities for the Social Security disability programs. NOSSCR is 
committed to working with Commissioner Barnhart to improve these programs 
which are so vital to millions of people in this country. I would be glad to answer 
any questions that you have. 


STATEMENT OF JAMES A. HILL, ATTORNEY-ADVISOR, OFFICE 
OF HEARINGS AND APPEALS, SOCIAL SECURITY ADMINIS- 
TRATION, CLEVELAND HEIGHTS, OHIO, AND PRESIDENT, NA- 
TIONAL TREASURY EMPLOYEES UNION, CHAPTER 224 

Mr. HILL. Good morning, Mr. Chairman. I thank the Sub- 
committee for inviting me to testify today. 

I have been employed as an attorney advisor in the Cleveland, 
Ohio hearing office for nearly 20 years. I am also the President of 
Chapter 224 of the National Treasury Employees Union, which rep- 
resents attorney advisors and other staff Members in approxi- 
mately 110 hearing offices and regional offices across the United 
States. 

The crisis in disability adjudication of the mid-1990s has re- 
turned. The OHA is once again failing to provide quality service to 
the American public. Commissioner Barnhart and her staff are cur- 
rently in the process of planning long-term initiatives. Implementa- 
tion of those initiatives is years into the future. 

To address the current problems, SSA has announced a series of 
short-term initiatives. I regret to inform you that these initiatives 
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are utterly inadequate for the task. Some of the initiatives resulted 
from recommendations of the HPI Executive Steering Committee, 
which was tasked by Acting Commissioner Massanari with finding 
short-term initiatives to combat the growing case backlog at OHA. 
I was a Member of that Committee. Many Members of that Com- 
mittee were bitterly disappointed that we failed to address the pri- 
mary problem with OHA disability adjudications, that being the 
lack of a sufficient number of decision makers. 

We were well aware that the initiatives we advised would have 
only a minimal impact. I seriously doubt that feeling was conveyed 
to the Commissioner during the briefing she received regarding the 
Committee’s recommendations. 

Despite the plethora of problems caused by the implementation 
of HPI, the most fundamental problem at OHA remains the lack 
of a sufficient number of decision makers. The SSA must quickly 
recognize that the current initiatives are inadequate and quickly 
augment them by reinstituting the Senior Attorney Program. 

The GAO recently issued a report which emphasized the success 
of that program. Its recommendations to SSA clearly contemplated 
a return to that program. However, SSA did not follow that advice. 
While recognizing the value of early screening of cases by a deci- 
sion maker, SSA is instructing its ALJs to perform that role. 

Having ALJs perform the time-consuming task of reviewing 
“unpulled” cases significantly reduces the time they can spend con- 
ducting hearings and deciding cases in which a hearing is required. 

While the Senior Attorney Program produced a substantial num- 
ber of dispositions in addition to those produced by ALJs, the cur- 
rent program only redirects ALJ time. It does not increase the 
number of decision makers and will not significantly increase the 
number of dispositions. 

The lack of sufficient decision makers must be addressed on both 
a short term and a long-term basis. However, the answer is not hir- 
ing vast numbers of ALJs, as was acknowledged last week by Dep- 
uty Commissioner Gerry in his testimony before this Sub- 
committee. Hiring the number of ALJs needed to efficiently adju- 
dicate the entire OHA workload is cost prohibitive and operation- 
ally unnecessary. 

Many of the cases that come to OHA do not require the partici- 
pation of an Administrative Law Judge in the adjudicatory process. 
The ALJs must remain the backbone of the OHA process. The SSA 
should investigate the utility of introducing an Agency representa- 
tive into the hearings process and the feasibility of using other at- 
torney adjudicators, such as a magistrate or hearing officer, to as- 
sist the administrative law judges and Senior Attorneys in adjudi- 
cating the OHA caseload. 

The NTEU makes the following recommendations for actions nec- 
essary to ensure OHA delivers quality service as demanded by the 
American people now and in the future: 

One, all qualified OHA attorney advisors should be converted to 
Senior Attorney decision makers now and given the authority to 
issue fully favorable on-the-record decisions. These Senior Attorney 
decision makers would review all cases coming into the hearing of- 
fice, as well as provide decision-writing support for Administrative 
Law Judges. 
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Two, SSA should establish a work group to examine the imple- 
mentation of additional attorney decisionmakers such as a mag- 
istrate or hearing officer who would work in conjunction with ALJ’s 
and Senior Attorneys in adjudicating the ever growing disability 
work load that faces SSA. 

Three, SSA should establish a work group to examine the issue 
of introducing Agency representatives into the adjudication process 
at the hearing level. Thank you very much. 

[The prepared statement of Mr. Hill follows:] 

Statement of James A. Hill, President, Attorney-Advisor, Offiee of Hearings 
and Appeals, Soeial Security Administration, Cleveland Heights, Ohio, 
and President, National Treasury Employees Union, Chapter 224 

Chairman Shaw and Members of the Subcommittee: 

My name is James A. Hill. I have been employed by the Office of Hearings and 
Appeals (OHA) of the Social Security Administration (SSA) for more than 19 years 
as an Attorney-Advisor. I am also the President of National Treasury Employees 
Union (NTEU) Chapter 224 that represents Attorney-Advisors and other staff mem- 
bers in approximately 110 Hearing Offices and OHA Regional Offices across the 
United States. I wish to thank the Subcommittee for inviting me to testify regarding 
the challenges and opportunities facing Social Security disability programs today. 

The crisis in disability adjudication at the hearing level of the mid-1990’s has re- 
turned. Case backlogs and average processing time have increased at an alarming 
rate, severely diminishing the quality of service provided to the American public. 
SSA must immediately address the current backlog problem and devise a system 
that will adequately serve the needs of the future. At the request of the Social Secu- 
rity Subcommittee, the United States General Accounting Office (GAO) conducted 
a study of the initiatives that SSA developed and the results that have been ob- 
tained. GAO stated that: 

SSA’s current backlog is reminiscent of a crisis-level backlog in the mid 1990’s, 
which led to the introduction of 19 temporary initiatives designed to reduce 
OHA’s backlog of appealed cases . . . Among the most long-standing of these 
initiatives was the Senior Attorney Program. Under this program, selected at- 
torneys reviewed claims to identify those cases in which the evidence already 
in the case file supported a fully favorable decision. Senior attorneys had the 
authority to approve these claims without ALJ involvement. The Senior Attor- 
ney Program took effect in fiscal year 1995 and was phased out in 2000. During 
its existence, the program succeeded in reducing the backlog of pending dis- 
ability cases at the hearing level by issuing some 200,000 hearing-level deci- 
sions. . . . SSA management has expressed concern that the Senior Attorney 
Program is a poor allocation of resources as it diverts attorneys from processing 
more difficult cases in order to process the easier cases. (GAO Report 02-322, 
February 2002, Page 23-24, (hereinafter “GAO”)) 

GAO recommended implementing “short-term strategies to immediately reduce 
the backlog of appealed cases in the Office of Hearing and Appeals. These strate- 
gies could be based on those that were successfully employed to address 
similar problems in the mid-1990’s”. (GAO at Page 28) (Emphasis added.) 

Unfortunately, SSA has chosen to evade the clear advice of the GAO and has not 
implemented strategies based on those that worked in the 1995 to 1999 time period. 
The misuse of ALJs to screen and analyze unassembled cases off the master docket 
is the only short term change proposed by the Commissioner that bears any resem- 
blance to the changes that successfully brought down the backlog by more than 
250,000 cases. It will not succeed because every minute an ALJ spends on screening 
and analyzing unassembled cases is a minute that that ALJ will not spend pre- 
paring for a Hearing, holding a Hearing or deciding a case after the Hearing, tasks 
that no other SSA employee can assume. It robs from Peter to pay Paul. It actually 
reduces the time ALJs will have to spend on the great majority of cases that go to 
Hearing, the ones where the claimant waits the longest. This initiative will have 
the unintended consequence of actually making most claimants wait longer for their 
Hearing. Additionally, if each ALJ does not produce a decision for each 4 hours he 
or she spends on this program, ALJs will actually produce fewer decisions with this 
initiative than they would have without it. To be sure, some deserving (and lucky) 
claimants will get their decisions and benefits significantly earlier than they would 
under the present process, but it will come at the expense of other claimants who 
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have been waiting much longer. Further, these claimants would receive the same 
benefits from a Senior Attorney program that has none of the adverse consequences 
of this initiative. The Senior Attorney program would not divert any ALJ time from 
the Hearing workload. No one would wait longer for a Hearing because of the Senior 
Attorney program. Rather than the possibility of fewer cases going out each month, 
the Senior Attorney program will result in as many as 5,000 to 8,000 more cases 
going out every month. Based upon previous experience the average processing time 
for these cases would be approximately 100 days. We asked the Agency how many 
cases they expected their initiatives to produce and we were told that they did not 
have that data. 

Deputy Commissioner Martin Gerry recently testified before this Subcommittee 
and stated that short term initiatives are being implemented that are intended to 
alleviate some of the current problems at the Office of Hearings and Appeals. Mr. 
Gerry testified that these initiatives were recommended by the HPI Executive Steer- 
ing Committee impaneled by Acting Commissioner Massanari and charged with 
finding short term initiatives to solve many of the problems associated with HPI. 
I was a member of the Executive Steering Committee as was Judge Bernoski. I re- 
gret to inform you that many members of that Committee were bitterly disappointed 
that we failed to address the primary problems associated with HPI, and we left 
the final meeting with a pervasive feeling that we had failed. We were well aware 
that the initiatives we advised would have only a minimal impact. I seriously doubt 
that feeling was conveyed to the Commissioner during the briefing she received re- 
garding these initiatives. 

In light of the GAO analysis and recommendations, NTEU makes the following 
recommendations for action necessary to ensure that the Office of Hearings and Ap- 
peals delivers the quality of service demanded by the American people currently and 
in the future: 

1. All qualified OHA Attorney Advisers should be converted to Senior Attorney 
decision makers and given the authority to issue fully favorable on-the- 
record decisions. These Senior Attorney decision makers would review all 
cases coming into the hearing office. 

2. SSA should establish a workgroup to examine the implementation of addi- 
tional attorney decision makers, such as Hearing Officers, in the OHA hear- 
ing offices to work in conjunction with the ALJs in processing the ever-grow- 
ing workload that faces SSA. 

3. SSA should establish a workgroup to examine the issue of introducing an 
Agency representative into the adjudication process. 

Since the mid-1990’s SSA’s disability program has been in crisis. In the mid-1990s 
the disability backlog rose to over 550,000 cases and processing time climbed to 
nearly 400 days at the hearing office level. In 1995 SSA introduced the Senior Attor- 
ney Program that was instrumental in reducing the disability backlog to approxi- 
mately 311,000 cases by September 1999 and reducing processing time to approxi- 
mately 270 days at the end of fiscal year 2000. Since the termination of the Senior 
Attorney Program the pending case backlog has risen to approximately 491,350 and 
SSA projects by the end of FY 2002 the backlog will rise to 546,000 cases. 

The Senior Attorney Program was replaced by HPI, a program which was imple- 
mented without testing. HPI includes a triage system in which Attorney Advisers 
screen profiled cases (the same profiles used by the Senior Attorney Program) and 
recommend cases to ALJs that could be paid on the record. This still requires a sig- 
nificant commitment of ALJ resources. However, this process has resulted in a con- 
siderable decline in on-the-record decisions emanating from this profiled workload 
leading to fewer overall dispositions. The average rate of ALJ dispositions has not 
increased; in fact, it has declined, leading to a substantial decrease in total disposi- 
tions. We are in the midst of an emerging disaster precipitated by the demise of 
the Senior Attorney decision maker and fueled by HPI. The situation continues to 
deteriorate. Any hope of significant improvement without bold and decisive action 
is unreasonable. OHA has traditionally maintained a roster of 1000-1100 ALJs. Hir- 
ing substantial numbers of additional ALJs to meet future needs is fiscally irrespon- 
sible. SSA recently hired approximately 130 new Administrative Law Judges (re- 
turning to the norm) but readily admits that this addition will not solve today’s 
problems. 

The loss of efficiency caused by HPI, the elimination of the Senior Attorney Pro- 
gram, the precipitous decline in the number of on-the-record decisions, the stag- 
gering increase in “unpulled” cases, the expected increase in disability receipts, and 
the imposition of a new and increased Medicare workload spell disaster. The Social 
Security Administration must act quickly to deal with the current disability backlog. 
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It must also realistically assess its future workloads and devise processes sufficient 
to meet the decision-making needs of the future. 

SSA Must Immediately Re-introduee the Senior Attorney Program 

The fundamental problem at OHA is that the number of decision makers is insuf- 
ficient to meet the workload. There is widespread agreement that it is unreasonable 
to expect an Administrative Law Judge to produce more than 500 dispositions in 
a year if an acceptable level of quality is to be maintained. If ALJs are the only 
decision-makers, unless the Agency is prepared to accept a much greater number 
of ALJs than currently are employed, the simple arithmetic mandates an ever in- 
creasing backlog and skyrocketing processing times. The solution is more decision 
makers. 

In 1995 the Social Security Administration faced a disability caseload backlog and 
processing time crisis very similar to that existing today. In order to reduce the 
backlog and decrease processing time, SSA instituted the Short Term Disability Pro- 
gram. The primary element of that program, designed to reduce both the backlog 
and processing time, was the Senior Attorney Program. 

That program continued until the advent of the HPI Program. The authority to 
make and issue fully favorable decisions on the evidence of record, with minimal de- 
velopment, was delegated to the Agency’s experienced Attorney Advisors. The Senior 
Attorney decisions combined with ALJ decisions resulted in a substantially higher 
level of total dispositions than would have occurred if ALJs had been the sole deci- 
sion-makers. In addition to performing the “Senior Attorney work”, the Senior Attor- 
neys also continued to draft ALJ decisions. This arrangement utilized the knowl- 
edge, skills, and abilities of these attorneys to issue fully favorable decisions to those 
claimants whose case did not require a hearing, and to continue to draft the more 
difficult ALJ decisions. This afforded, on an individual hearing office basis, the flexi- 
bility to direct decision making and decision writing resources as necessary to 
achieve meiximum productivity. 

Senior Attorneys issued approximately 220,000 decisions during the course of the 
Program. The average processing time for Senior Attorney decisions was approxi- 
mately 105 days. During its pendency the OHA backlog fell from over 550,000 to 
as low as 311,000 at the end of FY 1999. The correlation is obvious. During the 
same time period there was also an increase in ALJ productivity demonstrating that 
dual decision makers was a viable concept. It is readily apparent that processing 
a large number of cases in such an expeditious manner materially reduced the aver- 
age processing time for all disability cases at the hearings level in OHA. 

While the Senior Attorney Program resulted in a substantial increase in on-the- 
record decisions, there was not a corresponding increase in the OHA payment rate. 
In fact the overall payment rate at OPIA declined during the course of the Senior 
Attorney Program. 

In July 1998 the Senior Attorney Program was significantly downsized with ap- 
proximately one-half of the senior attorneys returned to the GS-12 attorney adviser 
position. The remaining Senior Attorneys spent 100 percent of their time doing 
“Senior Attorney work”. This lack of flexibility doomed this arrangement which 
lasted only four months before the remaining Senior Attorneys were also assigned 
ALJ decisions drafting duties. Unfortunately, the number of Senior Attorneys was 
not increased which led to a significant decline in the Program’s productivity. This 
decrease in productivity led to the rise in unpulled cases and the beginning of the 
increase in the backlog and average processing time. 

The Senior Attorney Program benefited more than just those claimants who re- 
ceived their disability payments far earlier than would otherwise have been the 
case. Staff and ALJ time was not spent needlessly on cases that could be paid with- 
out a hearing and they could more timely attend to the other cases, thereby reduc- 
ing processing time for those cases as well. Another benefit was that cases paid by 
a Senior Attorney were not “pulled” (prepared for hearing). Had the Senior Attorney 
Program not been downsized, and then eliminated, there would be about 90,000 
fewer cases waiting to be “pulled”. 

The processing of Senior Attorney cases involved a very limited amount of hearing 
office staff time. This resulted in the expenditure of far fewer work years devoted 
to processing Senior Attorney cases than would have been the case had ALJ adju- 
dication been required. This resulted in a significant reduction of administrative 
costs for those cases. The former Chief Administrative Law Judge stated that OHA 
may receive as many as 100,000 cases a year that with minimal development could 
be paid without a hearing. The savings in administrative costs arising from the re- 
institution of the Senior Attorney Program would be substantial. 

One of the criticisms of the Senior Attorney Program involved decisional accuracy. 
Of course that is also one of the chief complaints regarding ALJ decisions. The Ap- 
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peals Council review of Senior Attorney and ALJ on-the-record decisions found no 
difference in quality. I am convinced that the formulation and implementation of an 
effective quality assurance program at the hearing level should be of the highest pri- 
ority 

The success of the Senior Attorney Program ultimately rests on the competence 
of the legal professionals who can serve as adjudicators. These individuals are expe- 
rienced OHA Attorney Advisors who have many years experience dealing with the 
intricacies of the legal-medical aspects of the Social Security disability program. 
They are attorneys well versed in the law, and they are experienced disability prac- 
titioners with a wealth of adjudicatory experience in the Social Security disability 
system. 

The conversion of OHA Attorney Advisers to Senior Attorney decisionmakers as 
described above will result in an immediate and substantial improvement in OHA 
service to the public at minimal additional cost. Based upon the Agency’s experience 
with the original Senior Attorney Program, and with the full cooperation of hearing 
office management (lacking during the original Senior Attorney Program), this 
measure could produce as many as 76,000-100,000 decisions a year without dimin- 
ishing ALJ productivity. 

The original Senior Attorney Program was a resounding success. It materially im- 
proved the quality of service provided to the public, especially for those individuals 
who were disabled and entitled to receive their disability decision and benefits on 
a timely basis. In addition, it resulted in administrative and program cost savings. 
Senior Attorney decisionmakers have proven by their performance that pre-ALJ de- 
cisionmaking in the OHA hearing office significantly improves the quality of service 
provided to the public. 

SSA’s Proposed Changes 

Instead of following the advice of GAO, SSA has once again decided to implement 
additional permanent untested changes to the Appeals process. These include re- 
quiring ALJs to perform early screening and analysis of unassembled cases from 
Master Docket; implementing a short form favorable decision; and, authorizing ALJs 
to issue bench decisions. While current Senior Attorneys will continue to screen and 
analyze some cases, they will not have the decisionmaking authority that they had 
in the original, successful. Senior Attorney Program. Also contrary to the advice of 
GAO, SSA did not involve this Stakeholder, NTEU, in any predecisional planning 
for these changes. 

The agency has stated that both the ALJs and Senior Attorneys will generally be 
expected to complete their early screening and analysis of cases within five work 
days. This will not permit ALJs or Senior Attorneys to develop the record. The sys- 
tem will allow ALJs to do little more than cherry pick the easy cases and second 
guess the DDS decision. The review of a lesser profile of cases by Senior Attorneys 
who have neither the authority to decide the case, nor the time allocated by man- 
agement that is necessary to develop the case, will largely be a waste of resources. 
These short-term strategies will not reduce the backlog, in fact, it is unlikely that 
they will significantly slow the rate of growth of the backlog. (Other changes, such 
as ending certification of cases as ready to hear, simply recognize the reality that 
many offices never implemented this change, and most of those that did have al- 
ready stopped the practice. Similarly, many offices no longer rotate clerical employ- 
ees. Neither of these changes will have a measurable affect on the backlog.) 

Without a doubt the biggest problem with the plan is the decision to have ALJs 
perform screening and analysis. This adds significantly to the workload of SSA’s 
most expensive and most limited resource, ALJs. The time they spend on screening, 
analyzing, deciding and writing these unassembled cases is time that they cannot 
spend preparing for a Hearing, holding a Hearing, deciding a case after a Hearing 
or editing and signing the final decision, functions that no other SSA employee can 
perform. Even if the program worked, most claimants would have to wait longer for 
their decision. ALJs will have less time to review, hear and decide those cases al- 
ready in the 500,000 case backlog while critically limited ALJ time is spent cherry 
picking payments as they come into the office. This is supremely unfair to those 
claimants already waiting almost a year at OHA for their decision. The critical dif- 
ference between the Senior Attorney Program and this current SSA plan is that the 
Senior Attorney Program did not divert any ALJ time to produce 50,000 or more 
decisions a year. NTEU does not believe that a process that reduces the number of 
Hearings that an ALJ can hold and the number of Hearing decisions that an ALJ 
can issue is a fair or effective way to increase production or reduce processing time. 
SSA needs a program where decisionmakers can pay deserving claimants at the ear- 
liest possible time in the appeals process, but not at the expense of those longer suf- 
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fering claimants whose cases require a Hearing. That program is the Senior Attor- 
ney Program. 

The Senior Attorney Program is a real life tested program that demonstrated it 
could produce 50,000 to 60,000 on the record decisions a year without the use of 
any ALJ time. It can he instituted quickly with minimal cost to the Agency using 
current Agency personnel. If it were implemented with the strong support of the 
Commissioner, OHA could, for the first time since the original Senior Attorney pro- 
gram was eliminated, actually decide more cases in a month then it received and 
begin to reduce the backlog. 

As indicated by Acting Commissioner Larry Massanari, in response to questions 
from the Chairman following your June 28, 2001, Hearing: 

The Senior Attorney Program was established in 1995 as an initiative of the 
Agency’s Short Term Disability Project to rapidly reduce the number of pending 
disability cases at the hearing level. Under this program, some 200,000 fully fa- 
vorable decisions were issued without the need for approval by an ALJ, thus 
saving the ALJ’s time for hearings and decisions on the rest of the hearing 
workload. In general, the Senior Attorney Program had a positive impact on 
hearing process efficiency and productivity. 

I note that rather than saving the ALJ’s time for hearings and decisions the cur- 
rent plan reduces the time that ALJs have for hearings and decisions on the rest 
of the hearing workload. Acting Commissioner Massanari continued: 

However, by the beginning of FY 2000, pending hearing workloads had de- 
clined and fewer cases lent themselves to on-the-record fully favorable decisions 
primarily because of process unification improvements at the initial claim level. 
Thus, it was decided that an adjudicator in addition to the ALJ would not be 
a useful element of the workflow and staffing structure and that the signatory 
authority of the Senior Attorney would be terminated in each office. 

Note that pending hearing workloads are now higher than they were during most 
of the existence of the Senior Attorney Program and they continue to increase. The 
anticipated improvements from “process unification” have not materialized and thus 
the conditions that now exist are remarkably similar to the conditions that led to 
the first Senior Attorney Program in 1995. Acting Commissioner Massanari further 
stated: 

At the time the decision was made to terminate the Senior Attorney Program, 
the full implementation of prototype in the DDSs was believed to be imminent. 
These process changes would further reduce the pool of possible on-the-record 
decisions at the hearing level by ensuring more allowance decisions made cor- 
rectly at the DDS level and by sending fully developed and “fresher” cases to 
the hearing offices for adjudication. 

Clearly, this did not take place. 

The Senior Attorney Program was never a part of HPI. However, the HPI 
plan institutionalized key positive aspects of the Senior Attorney Program, like 
early screening and analysis of cases and early identification and fast-tracking 
of potential on-the-record decisions. 

Unfortunately, HPI was unsuccessful in its attempt to screen, analyze, identify 
and fast-track on-the-record decisions. HPI proved that taking a few, but not all, 
key aspects of a successful program like the Senior Attorney Program, does not 
guarantee success in a new untested program. HPI had too many handoffs and still 
required the ALJ to review the potential on-the-record decision, and make the deci- 
sion. This cumbersome process is what remains in place for most of the cases that 
will be screened and analyzed in OHA. It did not work well when it was called HPI 
and it won’t work any better with whatever new name they put on it. 

NTEU doubts that Bench decisions will add significantly to ALJ productivity or 
decrease processing time. We do believe, however, that they will increase the rate 
of cases remanded to ALJs as these decisions are likely to be less well reasoned and 
drafted than those decisions where an ALJ can review the entire record after the 
Hearing and make a thoughtful reasoned decision with the advice and counsel of 
Hearing Office attorneys and program experts. Even without the screening and 
analysis initiative, many ALJs (who generally have hundreds of cases on their dock- 
et at any one time) have insufficient time to fully evaluate and consider all of the 
nuances of each case prior to the Hearing. We are concerned that ALJs are being 
pressured into making premature decisions. 

NTEU also has serious concerns about the short form for favorable decisions for- 
mat (FEDS) that the Agency proposes that ALJs and other employees use in draft- 
ing decisions. We are unimpressed that a number of Agency components have re- 



175 


viewed the format for legal sufficiency and quality as formats do not have to be le- 
gally defensible, disability decisions do. Decisions such as these, long on conclusions 
and short on facts, will fuel the complaint that the ALJ decisions are not supported 
by the evidence. 

Long Term Changes 

NTEU believes that it is time for the Social Security Administration to seriously 
consider fundamentally altering the nature of ALJ hearings by introducing an Agen- 
cy representative, the Social Security Counsel, who will be responsible for pre- 
senting the Agency’s case to the Administrative Law Judge. The Counsel would be 
responsible for developing the record and presenting it at the hearing. It is the re- 
sponsibility of the Counsel to present the adjudicator with a balanced and complete 
record upon which a fair and just decision can be based. The Counsel, in concert 
with the claimant’s representative, will resolve issues and propose settlement agree- 
ments that would be presented to the adjudicator for approval. 

The role of the adjudicator would be reduced to oversight of the pre-hearing proc- 
ess, conducting hearings, and preparation of written decisions based on evidence 
presented at hearing. The ALJ would be relieved of the responsibility of rep- 
resenting the agency and the represented claimant, and would act as a trier of fact. 

In its report dated January 2001, Charting the Future of the Social Security’s Dis- 
ability Programs: The Need for Fundamental Change, the Social Security Advisory 
Board also noted that Administrative Law Judges have been required to balance 
three roles. They are obligated to protect the interests of both the claimant and the 
government, and to serve as an objective adjudicator. The Board further noted that 
approximately 80 percent of disability insurance claimants are now represented by 
an attorney. The Board also noted that because of the massive increase in the dis- 
ability appellate workload, SSA has periodically made efforts to increase ALJ pro- 
ductivity which many in OHA believe has impacted adversely on the quality of deci- 
sion-making. The Social Security Advisory Board recommended that the agency be 
represented at hearings. The Board stated that having a representative present at 
the hearing to defend the Agency’s position would help clarify the issues and intro- 
duce greater consistency and accountability into the adjudicatory system. 

The extent of the quality assurance problems in the current system is underlined 
in the report of The Lewin Group, Inc, which stated that the adjudication process 
at OHA is almost unique. The Lewin Group reported, “We have not encountered 
good examples of non-adversarial processes.” The Lewin Group suggested that one 
way to improve the non-adversarial system is to make it more adversarial. It sug- 
gested that the mechanism for such a change would be to introduce a representative 
from the Social Security Administration into the adjudication process. This would 
relieve the Administrative Law Judge of the responsibility of representing the agen- 
cy, and if the claimant were represented by outside counsel, the responsibility for 
representing the claimant. 

In conclusion, NTEU makes the following recommendations: 

1. All qualified OHA Attorney Advisers should be converted to Senior Attorney 
decisionmakers and given the authority to issue fully favorable on-the-record 
decisions. These Senior Attorney decision makers would review all cases com- 
ing into the hearing office. 

2. SSA should establish a workgroup to examine the implementation of additional 
attorney decision makers in the OHA hearing offices to work in conjunction 
with the ALJs in processing the ever-growing workload that faces SSA. 

3. SSA should establish a workgroup to examine the issue of introducing an 
Agency representative into the adjudication process. 


Chairman SHAW. Thank you, Mr. Hill. Mr. Bernoski? 

STATEMENT OF THE HON. RONALD G. BERNOSKI, ADMINIS- 
TRATIVE LAW JUDGE, OFFICE OF HEARINGS AND APPEALS, 
SOCIAL SECURITY ADMINISTRATION, MILWAUKEE, WIS- 
CONSIN, AND PRESIDENT, ASSOCIATION OF ADMINISTRA- 
TIVE LAW JUDGES, MILWAUKEE, WISCONSIN 

Mr. BERNOSKI. Thank you, Mr. Chairman for inviting us to tes- 
tify here today. 

Based on the testimony of this hearing and other hearings that 
you have conducted so far this year, it is clear that the Social Secu- 
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rity Disability System is under severe distress. It is also clear that 
the Agency-imposed process of HPI is at the center of the problem. 

Immediately before the start of HPI, both case backlogs and case 
processing times were being reduced. For fiscal year 1998 and 
1999, we averaged about 600,000 cases each year. After HPI, both 
case backlogs and case processing times have increased and for fis- 
cal year 2001, we produced about 450,000 cases. 

As found by the Social Security Advisory Board, the Agency has 
not properly administered the hearing process. Therefore, we be- 
lieve that active Congressional oversight is needed at this time. 

I will discuss three major issues this morning. 

First, if the entire case processing time is to be reduced, the 
steps in the process should also be reduced. This can be done by 
having one complete review at the DDS level, which is based upon 
the same legal standard that is used by the Administrative Law 
Judges. 

The issue of the variance between the DDS allowance rates 
should also be addressed. 

Second, the hearing process must be restored and the problems 
caused by HPI corrected. As stated in some detail in our written 
statement, we believe the corrections should include both short 
range and long-term objectives. 

Some of the reforms that we consider vital include restoring the 
Administrative Law Judges to the primary position in the hearing 
process; assigning staff and attorney writers to each judge; adopt- 
ing a government representative to help develop the record and to 
represent the Agency at some hearings before the Administrative 
Law Judge; closing the record after the ALJ hearing and as of the 
date of the decision; defending decisions of the Administrative Law 
Judges before the Appeals Council and in the Federal courts; clari- 
fying the disability law by either statute and/or case law; and 
adopting rules of practice and procedure for claimant representa- 
tives and for our hearings. 

The Commissioner has stated that she will announce reforms for 
the disability system this fall. We have not been asked to partici- 
pate, despite our effort to do so. 

Thirdly, the hearing system and the hearing system should be 
strengthened. A bill has recently been introduced into Congress 
within the last week. It is H.R. 4932. This bill will place the Ad- 
ministrative Law Judge hearings of SSA under the operational con- 
trol of a Chief Judge who reports directly to the Commissioner. 
This is an important first step for reform and this bill deserves the 
support of this Committee. 

We have also suggested a more comprehensive reform that would 
make the hearings function a separate component within the Agen- 
cy. The hearings component will report directly to the Commis- 
sioner. The plan eliminates the Appeals Council and it creates local 
administrative law judge appellate panels that are based upon the 
Bankruptcy Court model. 

We testified in detail on this change before this Committee, and 
the plan is part of the record of a prior hearing of this Committee. 

Whichever reform the Congress adopts, we believe that it is now 
time for the Congress to act. We know the problems. We have been 
discussing them for many years. We have also identified several so- 
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lutions. We think that the Congress should begin moving along 
these lines and begin some type of reform effort. 

We think that it is now time to bring together a work group con- 
sisting of legal scholars, judges, attorneys and claimant groups and 
start crafting a plan for reform. We believe that we should also 
give the recommendations of the Social Security Advisory Board 
considerable credit and use them as a guide. 

We believe that the American people must have a hearing sys- 
tem that is timely, accurate, fair and understandable, and is pro- 
tected by the Administrative Procedure Act. 

Mr. Chairman, our request as judges is simple. We ask that we 
be given the responsibility and authority and we be held account- 
able for our work. 

Mr. Chairman, we look forward to working with you and the 
Committee on this important project of reforming the Social Secu- 
rity disability system. Thank you. 

[The prepared statement of Mr. Bernoski follows:] 

Statement of the Hon. Ronald G. Bernoski, Administrative Law Judge, Of- 

fiee of Hearings and Appeals, Soeial Seeurity Administration, Milwaukee, 

Wiseonsin, and President, Assoeiation of Administrative Law Judges, Mil- 
waukee, Wiseonsin 

Mr. Chairman and Members of the Subcommittee: 

I. INTRODUCTION 

Thank you for the opportunity to testify before you today. My name is Ronald G. 
Bernoski. I am an Administrative Law Judge (“ALJ”) who has been hearing Social 
Security disability cases at the Office of Hearings and Appeals (“OHA”) of the Social 
Security Administration (“SSA”) in Milwaukee, Wisconsin, for over 20 years. 

This statement is presented in my capacity as the President of the Association 
of Administrative Law Judges (“AALJ”), which represents the ALJs employed in the 
SSA OHA and the Department of Health and Human Services (“DHHS”). One of 
the stated purposes of the AALJ is to promote and preserve full due process hear- 
ings in compliance with the Administrative Procedure Act for those individuals who 
seek adjudication of program entitlement disputes within the SSA. 

I will address the challenges and opportunities for the Social Security Disability 
Programs in improving the disability determination appellate process at the ALJ 
hearing and Appeals Council administrative review levels. First, I will list the chal- 
lenges at the DDS agencies that affect the appellate levels and at each of the appel- 
late levels. Then I will offer short and long term solutions that may be implemented 
to resolve these challenges. The table of contents is an outline of the challenges and 
proposed solutions that I present for the Social Security Disability Programs. This 
discussion presumes familiarity with the structure of the SSA OHA and the initia- 
tives by the SSA management to change or improve the functioning of OHA, includ- 
ing the Process Unification Training (“PUT”), the Hearing Process Improvement 
Plan (“HPI”), and the Appeals Council Improvement Plan (“ACPI”). 

H. CHALLENGES FOR THE SOCIAL SECURITY DISABILITY PROGRAMS 
A. Challenges at the DDS Level: 

1. The Need to Reduce the Number of Cases that Require an ALJ Hearing 
by Getting the Claimants a Correct Final Administrative Result Sooner: The 

reversal rate of the DDS decisionmakers’ determinations by the ALJs remains high. 
In order to reduce the number of ALJ reversals of DDS determinations, in 1996, 
the SSA conducted the PUT training to have the DDS decisionmakers use the same 
rules to decide cases as the ALJs. This has not resulted in fewer cases requiring 
an ALJ hearing because DDS decisionmakers are required to apply a medical stand- 
ard set forth in the SSA POMS manuals when determining disability, which is not 
the standard used by the ALJs. ALJs use a legal standard when determining dis- 
ability that is based upon the Social Security Act, the SSA regulations and rulings, 
and the federal case law that interpret them. 

Although Congress has expressed concern about the different benefits allowance 
rates between the DDS agencies and OHA, there also is a concern about the wide 
discrepancy in the benefits allowance rates among the different states’ DDS agen- 



178 


cies. The latter discrepancy cannot be explained by the use of a different standard 
for decisionmaking, since all of the DDS agencies use the same medical standard. 

2. The Need to Reduce Processing Time for the Initial and Reconsidered 
Determinations Levels: Rather than carefully develop and examine the claimants’ 
cases once, DDS often is making its initial determinations based on incomplete 
records, and, upon reconsideration, rarely obtains significant additional medical evi- 
dence or changes the outcome of the case. SSA recently reported that only about 
three percent of initial determinations are changed at the reconsideration level. 

There are steps that SSA can take that do not require legislation to (1) improve 
the quality of DDS decisionmaking, which will reduce the number of ALJ hearings, 
and (2) reduce the DDS case processing time. They are enumerated in Section III 
below. 

B. Challenges at the ALJ Hearing Level: In brief, the Social Security Dis- 
ability Programs’ challenges at this level is to have a large and growing volume of 
cases heard and decided by SSA’s ALJs in a timely and high quality manner that 
preserves the claimant’s due process rights under the Social Security Act and Ad- 
ministrative Procedure Act (“APA”). Several specific challenges that now confront 
the new Commissioner are as follows: 

1. The Need to Reduce the Number of Cases that Require an ALJ Hearing by Get- 
ting the Claimants a Correct Final Administrative Result Sooner: The burgeoning 
caseload at the ALJ hearing level has been growing unabated in recent years. Prior 
to HPI, the SSA OHA heard and decided over 600,000 cases annually, and sur- 
passed 600,000 in one recent year. SSA is projecting that the annual caseload will 
climb to about 726,000 by 2005. This has strained the current structure of OHA to 
timely handle the volume with quality because nothing effective has been done to 
either reduce the number of cases that require an ALJ hearing or change the struc- 
ture of OHA to better address the huge caseload: 

(a) OHA’s structure and process for hearing cases has not changed significantly 
to adjust to the large scale of the operation since the APA went into effect in 
1947. There is no mechanism for settling cases without a hearing, other than 
granting a claim on the record, because SSA has no representative to assert its 
interests at the hearing level. 

(b) Cases endlessly are remanded back to the ALJ level for rehearing because 
the record remains open without limits, new issues may be raised at all levels 
of appeal, and the quality of the Appeals Council review is poor. 

There are several steps that SSA can take that do not require legislation to re- 
duce the number of ALJ hearings. They are enumerated in Section III below. 

2. Challenges from the ALJ Level HPI Reorganization of OHA: There is a 
consensus that HPI, which SSA implemented in 2000, has both exacerbated the case 
disposition time problems that it was intended to solve and created new problems 
that have caused work flow bottlenecks, reduced the quality of decision drafts by 
some decision writers, and increased the case backlog. The several HPI challenges 
are as follows: 

(a) One purpose of HPI was to reduce the amount of processing time it takes 
to obtain the evidence for the record by doing it more completely before the ALJ 
hearing, so that fewer cases would need post-hearing development. The practice 
of HPI did not result in a reduction of cases that require post-hearing develop- 
ment. 

(b) HPI also was expected to reduce overall case processing time, ostensibly by 
reducing the need for post-hearing development. Instead, case processing time 
steadily has lengthened under HPI beyond what was considered to be unaccept- 
able at the time that HPI was implemented. The creation of teams to handle 
cases was intended to decrease the number of people who have to work on each 
case and increase individual responsibility for the quality of work within the 
group, which were expected to reduce case processing time and increase work 
quality. Instead, HPI process has resulted in an increase of the “hand offs” of 
the files and the sense of individual responsibility for work quality has van- 
ished. The cases are assigned to judges later in the process and the responsi- 
bility for early pre-hearing case development has been transferred to the staff. 

(c) The quality of decision drafts has declined because, as part of the HPI plan, 
SSA has promoted to Paralegal Specialist positions as ALJ decision writers cler- 
ical staff members, many who do not have the skills to perform the job ade- 
quately. HPI created promotion opportunities for the clerical staff, which boost- 
ed the morale of those receiving the promotions. However, the implementation 
of HPI resulted in the promotion of clerical staff to approximately 350 writer 
positions without the need to show that they have the skills to do the job. This 
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promotion process resulted in positions being filled by clerical staff, some of 
whom who have not been successful in performing the job. 

(d) A huge backlog of case files that need to be prepared for hearing has accu- 
mulated as a result of the SSA promoting about 350 clerks to writer positions 
and about 300 clerks to case technician positions as part of the HPI plan with- 
out replacing the vacated clerical positions. (The process of organizing and 
marking exhibits to prepare a case for hearing is called “pulling,” which is a 
clerical task.) As a result, the backlog of unpulled cases has ballooned from 
about 34,000 to 216,000 since HPI has been implemented. The shortfall in 
“pulled” cases has resulted in an insufficient number of cases being scheduled 
for ALJs to hear in many offices and adds to the case processing time. 

(e) The lack of acceptance of the failure of HPI by the SSA administrators is 
a challenge that the new Commissioner confronts. At a hearing before the 
House Subcommittee on Social Security in June 2001, Mr. Stanford Ross, Chair 
of the SSAB, testified that the HPI did not improve the hearing process and 
in some circumstances it had made the situation worse. Without acknowledg- 
ment of the failure of HPI, new strategies will not be considered seriously and 
implemented by SSA administrators. 

3. The Challenge of Preserving Due Proeess While Achieving Greater Effi- 
ciency: 

I have a strong concern with recent information that AALJ has received relating 
to three proposals to transfer the SSA administrative law judge hearing and final 
adjudication of Social Security Act claims to non-ALJ claims personnel within the 
District Offices, non-ALJ claims personnel within the District Offices the Depart- 
ments of Disability Services, and/or non-ALJ hearing officers within OHA. A brief 
summary of the facts about these proposals that are known to AALJ are as follows: 

Transfer of SSA Hearings to non-ALJ Technical Personnel in the District Of- 
fices: Recently, AALJ learned that the SSA is creating a “Special Title II Dis- 
ability Workload cadre” (“ST2DW”) to make final determinations of Title H So- 
cial Security Act claims. The jobs are for a detail of one year that may be ex- 
tended in upstate New York (Buffalo, Schenectady, Albany) that will consist ex- 
clusively of GS-12 level claims personnel employed in the District Offices in 
that local area, whose title is “Technical Expert (“TE”).” No OHA personnel re- 
portedly will be considered for this position. The SSA New York Region Per- 
sonnel Operations already has issued solicitations for Technical Experts to 
apply for the position that was to close on May 1. There reportedly will be a 
two month training period for this one year detail. The training was to begin 
in New York City on May 13. The solicitation provided as follows: 

TEs will perform a pre-interview assessment of each ST2DW case and com- 
plete a development sheet. This sheet will be used to conduct interviews with 
the claimant and to obtain complete development of the case. TEs will be 
responsible for final adjudication of developed cases, and/or pre-effec- 
tuation reviews of cases developed by others. TEs will use all available tools 
and controls associated with the ST2DW. 

The position reportedly will be at the GS-12 level and no position description 
has been prepared. This is a proposal that already is being translated into ac- 
tion. The use of the words “final adjudication” of cases in this job announcement 
is telling, since only ALJ and Appeals Council decisions may become final deci- 
sions of the SSA Commissioner pursuant to the Social Security Act and APA. 
Transfer of SSA Hearings To DDS: Since February, information has surfaced 
that report that the Agency may attempt to change the Social Security hearing 
process and move the administrative law judge hearing to the reconsideration 
level at the DDS. The National Association of Disability Examiners (“NADE”) 
has published its detailed proposal for such a change and the fact that its exec- 
utive officers met with the SSA Commissioner in February 2002 to discuss the 
proposal. NADE also has submitted its proposal in a written statement that is 
part of the record of this Subcommittee’s May 2, 2002, hearing on the Chal- 
lenges Facing the New Commissioner of Social Security. The DDS proposal 
would restrict appeals to the administrative law judge to questions of law, rath- 
er than the de novo review of the claim that is mandated by the Social Security 
Act and the APA. 

In mid-January, the New York DDS director sent a letter to the Commissioner 
that includes suggested reforms of the Social Security disability system that is 
like the NADE proposal. The letter contains the recommendations that the ad- 
ministrative law judge hearing be abandoned and that the hearing be changed 
to a “fair hearing” conducted at the state level by the DDS. At the end of Janu- 
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ary, the Commissioner attended a meeting of DDS personnel at which the 
attendees agreed to continue to investigate this change. 

AALJ has learned that a small committee had been appointed by the SSA Com- 
missioner to look at alternative hearing methods. There also is an existing SSA 
Commissioner’s Committee on Disability that is looking at various aspects of 
the disability program. AALJ learned that the Committee soon will send a re- 
port to the Commissioner that contains a recommendation to conduct the de 
novo Social Security hearing at the Reconsideration level of the DDS. Under 
this proposal, administrative law judges would have jurisdiction only to review 
cases for errors of law. If error is found, the case would be remanded to the 
DDS for hearing. The Commissioner apparently has not made a policy decision 
on the transfer of the due process hearing to a lesser DDS hearing, but this 
issue clearly is on the table for consideration. 

Any such change would have a profound effect on the rights of the American 
people and would deny them a constitutional due process hearing and decision 
of their claims as now is protected by the APA. The DDS proposal also would 
markedly restrict the claimants’ access to judicial review, since few cases would 
reach ALJs and thus be subject to the Appeals Council review that is a nec- 
essary predicate to judicial review. 

Transfer of SSA Hearings to Non-ALJ Hearing Officers: AALJ has learned 
from a reliable, well-placed source that SSA is planning to budget for hiring of 
hearing officers at the GS-14 and GS-15 level. However, AALJ does not have 
information on the timing or implementation of the plan. This information is 
consistent with a proposed hearing officer job description for a position to han- 
dle “small claims” that the National Executive Board became aware of at the 
time of its October 2002 meeting. This news is of considerable concern because 
it is a natural “spin off’ from the discussions to transfer the hearings to the 
DDS. This type assault on the hearings system goes to the very heart of the 
purpose and function of administrative law judges. 

Any plan to deny Social Security claimants the right to a full due process hearing 
under the APA before an administrative law judge will result in a denial of basic 
constitutional rights to the American people. The preservation of APA due process 
for the claimants, including the hearing and decision of their claims by ALJs who 
are appointed pursuant to the APA, is essential as the new Commissioner devises 
ways to more efficiently address the agency’s large and growing caseload. 

'The APA was adopted by Congress in 1946 to ensure that the American people 
were provided hearings that are not prejudiced by undue agency influence. The se- 
curing of fair and competent hearing adjudicators was viewed as the heart of the 
Administrative Procedure Act. 

The APA was enacted primarily to achieve reasonable uniformity and fairness of 
the administrative process in the Federal Government for members of the American 
public with claims pending before Federal agencies. The APA sets forth a due proc- 
ess administrative procedure for the hearing and decision by administrative law 
judges of cases brought before the Federal agencies to which the APA applies. The 
APA provides the minimum standards for federal administrative due process in the 
Executive Branch, and delineates procedures for adjudicative administrative pro- 
ceedings, namely individual case decisions about rights or liabilities as an agency’s 
judicial function. This includes uniform standards for the conduct of adjudicatory 
proceedings, including the merit appointment of administrative law judges. U.S. 
Justice Dept., Attorney General’s Manual on the Administrative Proeedure Act 9 
(1947) (the “Manual”). The APA, Pub. L. No. 79-404, 60 Stat. 237 (1946), as amend- 
ed, is codified at 5 U.S.C. §§ 551-559, 701-706, 1305, 3105, 3344, 4301(2)(E), 
5335(a)(B), 5372, and 7521. 

By APA mandate, the administrative law judge is an independent, impartial adju- 
dicator in the administrative process and there is a separation of the adjudicative 
and prosecutorial functions of an agency. The administrative law judge is the only 
impartial, independent adjudicator available to the claimant in the administrative 
process, and the only person who stands between the claimant and the whim of 
agency bias and policy. If SSA returns to using subordinated employees who would 
be an instrument and mouthpiece for the SSA, we will have returned to the days 
when the agency was both prosecutor and judge. 

There is a close relationship between the APA and the Social Security Act. In the 
case of Richardson v. Perales, 420 U.S. 389 (1971), the U.S. Supreme stated that 
the APA was modeled upon the Social Security Act. 

It is clear that Congress intended the APA to apply to hearings conducted under 
the Social Security Act. The Attorney General’s Manual on the Administrative Pro- 
cedure Act, which is recognized by the U.S. Supreme Court to be part of the legisla- 
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tive history of the APA, states that “the residual definition of “adjudication” in sec- 
tion 2(d) was intended to include. . . . [t]he determination of . . . claims under Title 
II (Old Age and Survivor’s Insurance) of the Social Security Act. ...” Manual at 
14-15 (emphasis added), citing, Senate Judiciary Committee Hearings on the APA 
(1941) at 667, 1298, 1451 and S. Rep. No. 752 at 39; 92 Cong. Rec. 5648. (The other 
programs did not then exist.) 

The U.S. Supreme Court defined the role of a federal Administrative Law Judge 
in Butz V. Economou, 438 U.S. 478, 513-514 (1978), as follows: 

There can he little douht that the role of the modern hearing examiner or ad- 
ministrative law judge within this framework is “functionally comparable” to 
that of a judge. His powers are often, if not generally, comparable to those of 
a trial judge. He may issue subpoenas, rule on proffers of evidence, regulate the 
course of the hearing, and make or recommend decisions. . . . More impor- 
tantly, the process of agency adjudications is currently structured so as to as- 
sure that the hearing examiner exercises his independent judgment on the evi- 
dence before him, free from pressures by the parties or other officials within the 
agency. Prior to the Administrative Procedure Act, there was considerable con- 
cern that persons hearing administrative cases at the trial level could not exer- 
cise independent judgment because they were required to perform prosecutorial 
and investigative functions as well as their judicial work . . . and because they 
were often subordinate to executive officials within the agency. . . . Since the 
securing of fair and competent hearing personnel was viewed as “the heart of 
formal administrative adjudication,” . . . the Administrative Procedure Act con- 
tains a number of provisions designed to guarantee the independence of hearing 
examiners. They may not perform duties inconsistent with their duties as hear- 
ing examiners. When conducting a hearing under the APA, a hearing examiner 
is not responsible to or subject to the supervision or direction of employees or 
agents engaged in the performance of investigative or prosecution functions for 
the agency. Nor may a hearing examiner consult any person or party, including 
other agency officials, concerning a fact at issue in the hearing, unless on notice 
and opportunity for all parties to participate. . . . Hearing examiners must be 
assigned to cases in rotation so far as practicable. . . . They may be removed 
only for good cause established and determined by the Civil Service Commission 
after a hearing on the record. . . . Their pay is also controlled by the Civil Serv- 
ice Commission. 

The Supreme Court recently reaffirmed its holdings in Butz that a federal ALJ’s 
role is similar to that of a trial judge and that administrative adjudications are 
similar to judicial proceedings when it held that state sovereign immunity bars the 
Federal Maritime Commission from adjudicating a private party’s complaint against 
a non-consenting state. Federal Maritime Commission v. South Carolina State Ports 
Authority, U.S. , slip op. 1, 10-14 (2002). 

The Congress has reviewed the function of the administrative law judge in the 
Social Security Administration. In 1983, a Senate Subcommittee on Oversight of 
Government Management of the Committee on Governmental Affairs conducted a 
hearing that inquired into the role of the administrative law judge in the Title H 
Social Security Disability Insurance Program. S. PRT. 98-111. The Committee 
issued its findings on September 16, 1983, which provided in part as follows: 

The APA mandates that the ALJ be an independent impartial adjudicator in 
the administrative process and in so doing separates the adjudicative and pros- 
ecutorial functions of an agency. The ALJ is the only impartial, independent ad- 
judicator available to the claimant in the administrative process, and the only 
person who stands between the claimant and the whim of agency bias and pol- 
icy. If the ALJ is subordinated to the role of a mere employee, and instrument 
and mouthpiece for the SSA, then we will have returned to the days when the 
agency was both prosecutor and judge. 

The decisionmaking independence provided by the APA is not for the benefit of 
the judge, but instead is provided for the protection of the American people. The 
protections are intended to ensure that the American people receive a full and fair 
due process hearing with a decision based on the evidence in the hearing record. 
This is a right protected by the constitution. “The APA creates a comprehensive bul- 
wark to protect ALJs from agency interference. The independence granted to ALJs 
is designed to maintain public confidence in the essential fairness of the process 
through which Social Security benefits are allocated by ensuring impartial decision- 
making.” Nash V. Califano, 613 F.2d 10, 20 (2nd Cir. 1980). Despite these protec- 
tions, the Social Security Administration has a history of attempting to assert 
undue influence on the decisionmaking of its administrative law judges. This abuse 
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occurred in the 1980’s after the agency had implemented the Bellmon Review Pro- 
gram. The Senate Subcommittee on Oversight of Government Management (referred 
to above) issued findings on September 16, 1983, on this improper agency conduct 
that provided in part as follows: 

The principal findings of the subcommittee is that the SSA is pressuring its 
ALJs to reduce the rate at which they allow disabled persons to participate in 
or continue to participate in the Social Security Disability Program. 

The Bellmon Review Program also was challenged in the courts in Association of 
Administrative Law Judges v. Heckler, 594 F.Supp. 1132 (1984). In that case, a Fed- 
eral district court judge found in part as follows: 

In sum, the Court concludes, that defendant’s unremitting focus on allowance 
rates in the individual ALJ portion of the Bellmon Review Program created an 
untenable atmosphere of tension and unfairness which violated the spirit of the 
APA, if no specific provision thereof. Defendants’ insensitivity to that degree of 
decisional independence the APA affords to administrative law judges and the 
injudicious use of phrases such as “targeting”, goals and “behavior modification” 
could have tended to corrupt the ability of administrative law judges to exercise 
that independence in the vital cases that they decide. 

The efforts of the administrative law judges of the Social Security Administration 
to protect the Social Security hearing process and the rights of Social Security 
claimants was recognized in an award presented to the judges of the agency by the 
President of the American Bar Association in August 1986. The award acknowl- 
edged the efforts of the Social Security administrative law judges in protecting the 
integrity of the hearing system. The award specifically stated: 

That the American Bar Association hereby commends the Social Security Ad- 
ministrative Law Judge Corps for its outstanding efforts during the period from 
1982-1984 to protect the integrity of administrative adjudication within their 
agency, to preserve the public confidence in the fairness of governmental insti- 
tutions and uphold the rule of law. 

On January 9, 2001 Commissioner Kenneth S. Apfel affirmed the relationship be- 
tween the Administrative Procedure Act and the Social Security Act for Social Secu- 
rity hearings. He stated as follows: 

The Social Security Administration (SSA) has a long tradition, since the begin- 
ning of the Social Security programs during the 1930s, of providing the full 
measure of due process for people who apply for or who receive Social Security 
benefits. An individual who is dissatisfied with the determination that SSA has 
made with respect to his or her claim for benefits has a right to request a hear- 
ing before an Administrative Law Judge, an independent decisionmaker who 
makes a de novo decision with respect to the individual’s claim for benefits. As 
the Supreme Court has recognized, SSA’s procedures for handling claims in 
which a hearing has been requested served as a model for the Administrative 
Procedure Act (APA). Congress passed the APA in 1946 in part to establish uni- 
form standards for certain adjudicatory proceedings in Federal agencies, in 
order to ensure that individuals receive a fair hearing on their claims before an 
independent decisionmaker. SSA always has supported the APA and is proud 
that the SSA hearing process has become the model under which all Federal 
agencies that hold hearings subject to the APA operate. SSA’s hearing process 
provides the protections set forth in the APA, and SSA’s Administrative Law 
Judges are appointed in compliance with the provisions of the APA. 

In a recent study prepared for the Social Security Advisory Board by Professors 
Paul Verkuil and Jeffrey Lubbers, entitled Alternative Approaches to Judicial Re- 
view of Social Security Disability Cases, the authors recommended the establish- 
ment of an Article I court for Social Security cases. The report favorably refers to 
the over 1000 administrative law judges in the Social Security Administration as 
an objective source of decisionmaking that can be effectively integrated into an arti- 
cle I court review structure. This recommendation seeks to improve and strengthen 
the Social Security disability process, not to diminish the system as would result 
from abandoning the administrative law judge hearing. In fact, articles recently 
have been published that recommend that the Veterans disability appeals system 
be improved by modeling it after the Social Security administrative law judge hear- 
ing process. James T. O’Reilly, Burying Caesar: Replacement of the Veterans Appeals 
Process Is Needed to Provide Fairness to Claimants, 53 Admin. L. R. 223 (2001); Wil- 
liam F. Fox, Jr., A Proposal to Reform the VA Claims Adjudication Bureaucracy: 
One Law Professor’s View, FBA Veterans Law Sec., Tommy: A Lawyer’s Guide to 
Veterans Affairs, 1 (Issue 3, 2001). 
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Any retreat from this long and proud tradition of the Social Security Administra- 
tion with regard to the manner in which it conducts hearings will have a substantial 
adverse effect on Social Security claimants and will deny them basic constitutional 
rights. American citizens will have less rights than they had prior to the enactment 
of the APA. 

We urge Congress to protect the constitutional rights of the American people and 
to continue to provide the Social Security claimants the full range of due process 
rights for a Social Security hearing under both the APA and the Social Security Act. 

C. Challenges at the Appeals Council Level: Several specific challenges that 
now confront the new Commissioner are as follows: 

1. Long Case Processing Time: The long case processing time at the Appeals 
Council often is measured in years, rather than months. 

2. Poor Decision Quality: The chronically poor quality of the Appeals Council 
decisions has declined further in recent years. The decisions rarely have legal cita- 
tions of authority or rationales for the positions taken, and often are factually inac- 
curate regarding what the record shows. The informality of the decisions does not 
give the impression of the careful deliberation to which the claimants are entitled. 

3. Excessive Number of Lost Hearing Record Tapes and Files: The chronic 
loss of hearing record tapes and files by the Appeals Council requires a lengthy re- 
hearing process for the claimants. Anecdotal evidence suggests that thousands of 
hearing tapes and files have been lost. SSA recently reported that there are about 
5,000 remands per year for lost or inaudible hearing tapes, most of which are for 
lost tapes. The loss of tapes and files reportedly is caused by three problems: (a) 
the repeated crashing of the Appeals Council’s antiquated computer case tracking 
system and loss of case names from the database that are not recoverable, (b) a 
large backlog of cases that have not been entered into the case tracking system but 
instead are stored on shelves without being alphabetized, numbered or coded, and 

(c) separating hearing tapes from the hearing file to save storage space and prevent 
jamming paper shredder machines when the files ultimately are destroyed. 

4. Achieving Acceptance of the Failure of the Appeals Council Level ACPI 
Reorganization of OHA: Acceptance by SSA administrators of the failure of the 
ACPI that was implemented in 2000 to correct these three chronic challenges of the 
Appeals Council operation also is a challenge that the new Commissioner confronts. 
Without acceptance of the failure of ACPI, new strategies will not be considered se- 
riously and implemented by SSA administrators. 

III. PROPOSED ACTIONS TO MEET THE CHALLENGES FOR THE SOCIAL 

SECURITY DISABILITY PROGRAMS 

A. Overview of Needed Reforms for the SSA Hearing Process 

1. Reorganize the Hearing Office Process: Because of the failure of HPI, SSA 
should reorganize the hearing office process. The reorganization should correct the 
defects in HPI. We propose that the recommendations of the Commissioner’s HPI 
Steering Committee be used as a guide for the reorganization. The reorganization 
should consist of both short term and long term changes. The short term changes 
should be structured in a manner that permits easy transition to the long term re- 
forms. The objective should be to immediately return to the efficiency and level of 
case production that existed in the hearing offices immediately before the introduc- 
tion of HPI (over 500,000 cases a year). The long term reform should then build on 
that base. There is no single change that will accomplish this objective. It instead 
must be accomplished by a series of coordinated changes in several different areas. 
The changes will allow the agency to improve the service provided to the American 
public. 

We recommend that the short term changes should include the following ele- 
ments: 

(a) The process must be simple, and administrative law judges should be as- 
signed to cases from master docket according to law. 

(b) Each administrative law judge should have adequate and properly trained 
support staff. The support staff should include a clerical worker, paralegal 
and attorney/writer. 

(c) The support staff should be assigned to perform the work product of a par- 
ticular administrative law judge according to the instructions and guidance 
of the judge. 

(d) The administrative law judge should have control of all case development. 

(e) The administrative law judge should have the responsibility to determine 
when a case decision is legally sufficient and the judge should have the au- 
thority to return the decision for rewrite to achieve the same. 

(f) Case files of each administrative law judge should be maintained separately. 
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(g) The assigned support staff of each administrative law judge should be under 
the supervision of the hearing office management staff for personnel actions. 

(h) Staff members should be accountable for their work product. Case work 
should be assigned on an individual basis to support staff to provide for ac- 
countability and enhance the employees’ sense of ownership. 

We recommend that the long term changes should include the following ele- 
ments: 

(a) Close the hearing record after the administrative law judge hearing as of 
the date of the ALJ’s decision. 

(b) Assignment of Social Security Administration representatives to represent 
the agency at administrative hearings. Such representatives would be re- 
sponsible to defend the position of the agency at the hearing, recommend 
favorable cases, exercise settlement authority, and assist unrepresented 
claimants. When most claimants were unrepresented, having a non-adver- 
sarial process made sense to keep the benefits process simple and not in- 
timidating. However, now, approximately 82% of the claimants who have an 
ALJ hearing are represented, according to recent statistics assembled by the 
SSA OHA Office of the Chief ALJ. 

(c) Create a case manager and law clerk position for the support staff of each 
administrative law judge (as recommended by the Commissioner’s HPI 
Steering Committee). 

(d) Allow administrative law judges to issue bench decisions and short form de- 
cisions. 

(e) Adopt regulations for issue exhaustion as suggested by the United States 
Supreme Court in the case of Sims v. Apfel, 530 U.S. 103 (2000), if SSA rep- 
resentatives are available to assist the unrepresented claimants. 

(f) Reform the Appeals Council to issue decisions in some cases, limit the scope 
of appeal for claimants who have received the requested relief from the ad- 
ministrative law judge, and support the administrative law judge in “no- 
show” dismissals. 

(g) Implement a sustainable agency policy on the issue of pain and the treating 
physician rule and defend the same if challenged. 

(h) Require the DDS to follow the same legal standard as the ALJs when deter- 
mining disability, which is based upon the Social Security Act, the SSA reg- 
ulations and rulings, and the federal case law that interpret them. 

(i) Improve the use of technology in the hearing process (i.e. an improved case 
processing and management system, and electronic file, voice to print soft- 
ware, improved equipment for recording hearings, etc., most of which al- 
ready is in the planning and pilot stages). 

(j) Adopt rules of procedure for the hearing process. 

(k) Reorganize the Office of Hearings and Appeals. 

B. Strategies to Reduce the Number of Cases Heard at the ALJ Hearing 
Level that May Be Effected in the Short Term by Regulation Changes and 
Preserve Due Process 

1. Require DDS Decisionmakers to Follow the Same Legal Standard as 
the ALJs, not a Medical Standard: SSA should issue regulations that require 
DDS decisionmakers to adjudicate cases pursuant to the Social Security Act, the 
SSA regulations and rulings, and the federal case law that interpret them. This can 
be implemented on a short term basis and immediately would serve to reduce the 
number of cases appealed to the ALJs. 

2. Have the DDS Do One Thorough Case Development and Determination 
to Increase the Accuracy and Quality of the DDS Determinations: If the DDS 

were enabled to do one thorough development of the medical record and carefully 
considered determination, rather than two incomplete reviews of incomplete files, 
the accuracy and quality of the determinations would rise and result in fewer ap- 
peals to the ALJ level. Either eliminate the reconsideration level to save processing 
time at the DDS level or make it into a meaningful decision level in which evidence 
is further developed and a meaningful second look is taken at the claimants’ files 
that has a realistic chance of a more accurate outcome for the claimants than at 
the initial level. 

3. Close Record as of the Administrative Law Judge decision date: The 

amendment of SSA’s regulations to close the record after the ALJ hearing and as 
of the date of the ALJ decision would reduce the number of cases that ALJs must 
hear upon remand from the Appeals Council and courts based upon new evidence. 
New evidence is one of the most common reasons for remand of cases. This adds 
to the ALJ caseload and greatly delays a final administrative decision for the claim- 
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ants. This change will place the responsibility upon the claimants’ representatives 
for producing all relevant and material evidence at the hearing. 

By SSA regulation, the hearing record in the Social Security disability system is 
not closed at any stage in the appeals process. This system precludes administrative 
finality and allows the claimant to introduce new evidence at each step of the proc- 
ess, including the Appeals Council level. 20 C.F.R. §§ 404.900(b), 404.976(b). This is 
true even when the evidence was in existence and available during the prior stage 
of the appeal. The reason the SSA keeps the record open at the administrative lev- 
els is that the Social Security Act authorizes the courts to remand a case to SSA 
when a claimant shows that there is material new evidence and there is good cause 
for not including it in the record earlier. 42 U.S.C. § 405(g). 

In a recent report, the Social Security Advisory Board (“SSAB”) stated that “Con- 
gress and SSA should review again the issue of whether the record should be fully 
closed after the ALJ decision.” Charting the Future of Social Security’s Disability 
Programs: The Need for Fundamental Change, January 2001, p. 20. This change 
will bring administrative finality to the Social Security disability case and will en- 
courage all known relevant and material evidence to be produced at the hearing. 

New documentary medical evidence of disability based upon treatment that oc- 
curred before the date on which the ALJ hearing closed should be admitted into evi- 
dence by the Appeals Council only upon a showing that the new evidence is material 
and that there is good cause for the failure to incorporate such evidence into the 
record in a prior proceeding. This standard is in keeping with the standard that the 
Social Security Act allows for the courts. Unrepresented claimants should be ex- 
cepted from the requirement to show good cause. 

4. The SSA Should Have a Representative at the ALJ Hearings; After con- 
ducting a pilot program to work out the details in practice, the SSA should amend 
its regulations to provide for a government representative at the ALJ hearing. This 
change would permit SSA to complete the documentary record faster, enter into set- 
tlements without the need for a hearing in some cases, and present the govern- 
ment’s position on each case. SSA representation will allow the SSA to present its 
evidence, present the type of expert witnesses it deems necessary, and advance its 
legal theories in the case. The government representative also should provide assist- 
ance and advice to claimants in unrepresented cases. 

In order to meet the requirements of due process, the APA provides that “[a] 
party is entitled to appear in person or by or with counsel or other duly qualified 
representative in an agency proceeding.” 5 U.S.C. § 555(b). Therefore, the SSA, as 
a party, has the right to appear on its own behalf at the proceedings before the 
OHA. However, the Social Security Administration is not represented at the dis- 
ability hearing before an administrative law judge. SSA regulations long have stated 
that it “conducts the administrative review process in an informal, nonadversary 
manner,” 20 C.F.R. § 404.900(b), so SSA thus has waived its right to appear at the 
ALJ hearings. The present system worked well when most claimants in Social Secu- 
rity cases were not represented at the hearing. However, there has been a dramatic 
rise in the number of claimants who are represented at the hearing. Presently, well 
over 80% of the claimants are represented at the hearing. The Social Security Advi- 
sory Board has noted that “[t]he percentage ... of claimants represented by attor- 
neys at ALJ hearings has nearly doubled [between] 1997 [and 2000].” SSAB, Dis- 
ability Decision Making: Data and Materials, Chart 56 Attorney and Non-attorney 
Representatives at ALJ Hearings Fiscal Years 1997-2000, p. 73 (January 2001). 

In its recent report, the SSAB recommended that the SSA have representation at 
the Social Security disability hearing: “We think that having an individual present 
at the hearing to defend the agency’s position would help to clarify the issues and 
introduce greater consistency and accountability into the adjudicative system.” 
Charting the Future of Social Security’s Disability Programs: The need for Funda- 
mental Change, January 2001, p. 19. 

The SSA had a pilot program for its representation at the hearing in 1982. This 
pilot program was discontinued after an unfavorable court decision on the project. 
Sailing V. Bowen, _ 641 F. Supp. 1046 (W.D.Va. 1986). The past pilot program on the 
government representative project was not an adequate test of this system. The SSA 
should implement a new test program for agency representation at the hearing. This 
pilot project should be implemented in coordination with the claimants’ bar, SSA 
employee organizations, our Association, and other interested groups. The pilot pro- 
gram should address the issues raised by the court in Sailing. The objective is to 
establish a hearing process that provides a full and fair hearing for all parties who 
have an interest in the case. 

In addition, in the current non-adversarial setting, the SSA ALJ has the legal re- 
sponsibility to “wear three hats” in each case. The ALJ legally is bound to ensure 
that all of the claimant’s relevant and material evidence is made part of the record 
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and the claimant’s interests are protected, to protect the interests of the government 
in the hearing, and to make a fair decision which is based on the evidence in the 
record. Additionally, the judge must take care to not become overly protective of the 
interests of the government for fear that the case will be reversed on appeal on a 
claim of bias against the claimant. The inherent conflict in all of these roles is pat- 
ent and would be resolved by having the government represented at the hearing. 

5. If the SSA Provides for a Government Representative at the Hearing, 
Require Issue Exhaustion at the Appeals Council Level for Represented 
Claimants: As the Supreme Court stated in Sims v. Apfel, 530 U.S. 103, 120 S.Ct. 
2080, 147 L. Ed. 2d 80 (2000), there is no statute or regulation that requires that 
a claimant must list the specific issues to be considered on appeal on the request 
for review by the Appeals Council of an ALJ’s decision, in order to preserve those 
issues for judicial review. Although agencies often issue “regulations to require issue 
exhaustion in administrative appeals,” which are enforced by the courts by not con- 
sidering unexhausted issues, “. . . SSA regulations do not require issue exhaus- 
tion.” Id. at 2084. The Supreme Court refused to impose a judicially inferred issue 
exhaustion requirement in order to preserve judicial review of the issues upon a 
claimant for Title II and Title XVI Social Security Act benefits because the issues 
in SSA hearings are not developed in an adversarial administrative proceeding and 
the “[Appeals] Council, not the claimant, has primary responsibility for identif 3 dng 
and developing the issues.” Id. at 2086. However, the Court, deferring to the agency, 
noted that “. . . we think it likely that the Commissioner could adopt a regulation 
that did require issue exhaustion.” Id. at 2084. The Supreme Court thus explicitly 
invited SSA to draft new regulations. 

Unrepresented claimants should be excepted from the requirement to show good 
cause. Expecting unrepresented claimants to bear the burden of preserving specific 
legal issues for judicial review does not comport with a sense of fair play and keep- 
ing the claims process claimant-friendly. 

Issue exhaustion would bring finality to the administrative process and it is con- 
sistent with the general principles of administrative law and the procedure of other 
agencies in the Federal Government. 

C. Strategies to Reduee Case Processing Time and Increase Quality of 
Service at OHA While Preserving Due Process 

1. Administratively Reform the HPI Process: SSA should change the HPI 
process by assigning cases to ALJs at an earlier point in the process, such as when 
the cases are entered into the computerized master docket. This would return the 
control of pre-hearing case development to the ALJs, leave the ALJ in control of the 
hearing, and support the ALJ’s responsibility for determining when a draft decision 
is legally sufficient. SSA also should return individual accountability for work prod- 
uct to the employees by assigning staff employees to work with each ALJ, which 
should consist of a clerical person, paralegal, and staff attorney. This will enhance 
morale through a sense of ownership by employees working on particular cases for 
an individual judge. These changes are needed to permit the ALJs to provide full 
and fair hearings for the American public in an efficient and timely manner. SSA 
may effect these changes administratively on a short term basis. 

2. Redefine Paralegal Speeialist Job To Include Clerical Duties: SSA OHA 
may redefine the GS-0950 Paralegal Specialist ALJ decision writer job across a 
broad band of General Schedule levels to permit the assignment of appropriate cler- 
ical duties to the people promoted to this position who have not performed the ALJ 
decision writing function well. The clerical work could include the case pulling and 
other clerical work that has been accumulating. This permits the necessary clerical 
work of the agency to get done while permitting the promoted staff to stay at their 
new grade levels and experience satisfaction from a job well done. 

3. Enhance the Appeals Council Case Tracking System by Including it in 
the First Phase of the Accelerated e-DIB Project: SSA should install a modern 
computerized case tracking system with bar coding for the Appeals Council as expe- 
ditiously as possible to prevent loss of files and tapes by the Appeals Council. SSA 
is in the process of developing a new Case Processing and Management System 
(“CPMS”) for OHA that is part of the Accelerated e-DIB project, the first phase of 
which will be implemented in January 2004. Although both the ALJ-level offices 
and the Appeals Council are expected to have the capacity to read an electronic file 
by January 2004, senior SSA management reportedly is including only the ALJ-level 
offices in the implementation of the CPMS by January 2004. Implementation of the 
CPMS for the Appeals Council reportedly is being deferred to a later phase of the 
Accelerated e-DIB project, despite the chaos in its case tracking system. If 140 OHA 
offices can be brought into the CPMS by January 2004, the Appeals Council, with 
its one location, also can be included in the first phase of implementation. 

4. Reorganize the Offiee of Hearings and Appeals 
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(a) Proposed Legislation to Reform the Office of the Chief ALJ and Create 
an Office of Administrative Law Judges within SSA: 

Current Status: 

The adjudication of administrative claims by the SSA currently is done by admin- 
istrative law judges who are part of the OHA. The function for both administrative 
law judge hearings and the appellate process for the review of administrative law 
judge decisions by the Appeals Council are located in the OHA. The OHA is under 
the dual leadership of a Chief Administrative Law Judge and an Associate Commis- 
sioner. The position description of the Chief Administrative Law Judge places the 
Chief Judge in charge of the hearings function and hearings field operation of the 
agency. The Associate Commissioner is placed in charge of the Appeals Council and 
major policy-making and policy-implementation responsibilities of the OHAs. The 
Chief Judge reports to the Associate Commissioner, who in turn reports to the Dep- 
uty Commissioner for Disability and Income Security Programs (“ODISP”), who in 
turn reports to the Commissioner. 

Problems with Current System: 

In the current organization of SSA, the Office of Hearings and Appeals is buried 
in the bureaucracy and is far removed from the Commissioner. This structure pre- 
vents the Commissioner from having effective oversight of the agency hearing proc- 
ess. The administrative law judge adjudication function should not be treated as a 
staff responsibility in the agency. The administrative law judge adjudication func- 
tion is a major program of the agency with every individual in this nation being 
a potential claimant within the system. The SSA Administrative Law Judge hearing 
system protects a constitutional right of our citizens and provides a constitutionally 
protected due process hearing to the American public. This vital process should have 
direct oversight from the Commissioner and the Chief Judge should have direct 
interaction with the Commissioner. 

Another major defect in OHA is created by the dual leadership responsibilities of 
the Chief Judge and the Associate Commissioner. Frequently these two leaders are 
competing for power to control the administrative and/or policy decisions for this 
component of SSA that has deprived OHA of strong effective leadership. The lack 
of effective leadership and direction of the Office of Hearings and Appeals has re- 
sulted in an organization that has been deteriorating. During the past 10 plus years 
several reforms have been imposed on the SSA hearing process. Each attempt has 
resulted in failure. Subsequent to a recent change in the hearing office process that 
was implemented in January 2000 (HPI), the number of case depositions have 
dropped while the case processing time and the case backlog have increased. The 
result has been poorer service for the American public. Within the past several 
years, the Associate Commissioner attempted to reorganize the responsibilities of 
the Chief Judge and divest the Chief Judge of most of the powers of that office leav- 
ing the Chief Judge with some minor duties relating to judicial education and staff 
support for the Associate Commissioner. This scheme was thwarted by the efforts 
of interested individuals and organizations together with the oversight action of the 
Congress. 

The problem has now returned with the present Associate Commissioner of the 
Office of Hearings and Appeals. He has striped most of the power from the Office 
of the Chief Judge. He treats the Chief Judge as a staff person instead of a vital 
policy maker who is in charge of the field operations for the hearings function of 
the agency as provided for in the Chief Judge’s position description. This action of 
the Associate Commissioner has led to a crisis within the Office of Hearings and 
Appeals with the last Acting Chief Judge leaving the position last March after hav- 
ing served for only a few weeks in office. The Chief Judge position was vacant until 
June 3, when a new Acting Chief Judge was appointed. This position has not been 
filled permanently since the last Chief Judge left over a year ago. 

Proposed Reform: 

This system requires basic reform that places an established Chief Judge in 
charge of the agency hearing process with reporting responsibility directly to the 
Commissioner. We propose legislation that separates the agency hearings function 
from the Appeals Council and places the hearing component in an Office of Adminis- 
trative Law Judges under the control of a Chief Judge who reports directly to the 
Commissioner. Our bill to effect this reform imminently will be introduced in the 
House. 

The following improvements in service to the American public will result from the 
proposed legislation: 
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a. The Commissioner will have direct oversight of the hearing component of the 
agency that is necessary to effectively administer this important program 
which provides constitutional due process hearings for the American public. 

b. Improved leadership and efficiency in the hearings component will permit the 
SSA to provide better service for the American public by increasing case dis- 
positions, reducing processing times and reducing case backlogs. 

c. The change will improve the SSA hearing process and will continue to ensure 
that the American public receives a fair constitutional due process hearing. 

d. The proposed legislation creates an Office of Administrative Law Judges (“Of- 
fice”) in the SSA. The national ALJ hearings function and hearings field oper- 
ation that presently is within the OHA would be transferred to the Office by 
the proposed legislation. 

e. The Chief Judge would be in charge of the Office, would report directly to the 
Commissioner, be appointed by the Commissioner for a term of six years that 
is renewable once, and be subject to removal only upon a showing of an enu- 
merated cause. 

f. The administrative law judge hearing component of SSA is regarded as an or- 
ganization that is responsible for administering a major agency program which 
reports directly to the Commissioner. It will be no longer organized as a staff 
function within the agency. 

g. The Office of Administrative Law Judges will have one individual, the Chief 
Judge, responsible for administrative operations and policy making. This will 
result in effective leadership of the administrative law judge function. 

h. The Associate Commissioner of OHA will continue to head the Appeals Coun- 
cil. 

i. The change is a reorganization within the agency and will not result in any ad- 
ditional costs to the agency. 

This change is endorsed by the SSAB. The SSAB recently prepared a report on 
the Social Security disability system that states that “[mjany believe that the Office 
of Hearings and Appeals is buried too low in the agency and should be elevated so 
that the head of the office would report directly to the agency leadership. Others 
believe that there should be independent status for an administrative law judge or- 
ganization.” Charting the Future of Social Security’s Disability Programs: The need 
for Fundamental Change, January 2001, p. 19. 

(b) In the Alternative, Reorganize OHA to Have the Chief ALJ Report Di- 
rectly to the Commissioner and Replace the Appeals Council with a Right 
of Appeal to Appellate Panels Staffed by ALJs that Would Be Administered 
by the Chief ALJ: This proposal is identical to AALJ’s proposal for an independent 
adjudication agency that would provide a hearing before an ALJ with a right of ap- 
peal from the individual ALJ’s decision to an appellate panel staffed by ALJs, which 
is explained in suggestion 6(b) below, except that the Chief ALJ would report to the 
Commissioner rather than be the head of an independent agency. Such a reorga- 
nization may be effected by the SSA without legislation. 

(c) As an Alternative to Reorganizing OHA, Create A New Independent Agency 
within SSA to Issue the Final Administrative Decisions of Social Security Act 
Claims, Including Medicare Claims: A consensus has formed that the SSA’s admin- 
istration of OHA and its efforts to bring DDS decisionmaking into accord with ALJ 
decisionmaking have failed and that fundamental change is needed. Management 
initiatives such as process redesign, process unification, prototype, and, most re- 
cently, the Hearing Process Improvement Plan (“HPI”) and Appeals Council Process 
Improvement Plan (“ACPI”), have not achieved their goals. The Appeals Council, 
which originally was intended as a policy making body, is universally recognized as 
a failure in its function as the final step in the administrative review of Social Secu- 
rity claims. 

OHA performs an adjudicatory function in an executive agency that was created 
by Congress, and handles the largest appellate administrative caseload of any agen- 
cy in the world. SSA’s many misguided efforts to implement policy through OHA’s 
adjudication function, some of which are described in this statement and AALJ’s 
Statement that is published in the Report for the June 28, 2001, First Hearing in 
the Series on Social Security Disability Programs’ Challenges and Opportunities, 
House Subcommittee on Social Security, No. 107-35, 107th Cong., 1st Sess., pp. SO- 
DS, reveal the nature of the change in the Social Security claims process the Amer- 
ican public needs: Separation of OHA’s appellate administrative adjudication func- 
tion into an entity that is independent of the political policy making and implemen- 
tation portions of SSA. An independent adjudication agency would provide members 
of the American public who file claims for Social Security Act entitlement program 
benefits that have been denied by the SSA timely adjudications that give due proc- 
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ess, including a timely and fair hearing free of policy implementation and political 
pressure. 

The rationales that have justified Congressional separation of the appellate ad- 
ministrative adjudication function from Executive Branch agencies include an effi- 
cient and low cost process for the claimants, high case volumes, expertise, and 
decisional independence of adjudicators. The maintenance of a reasonably efficient, 
orderly and low cost adjudication system in the traditional domain of public rights 
is in the public’s interest, especially for programs that distribute benefits on a large 
scale. Specialized tribunals are more likely to make correct decisions in subject 
areas that are legally complex or have technical facts. The large increase in the ad- 
ministrative case volume also supports the use of specialized adjudication agencies. 
The most important rationale is the experience that effective protection of individual 
rights before agencies through independent decisionmaking cannot take place unless 
adjudications are separated from the agency’s rulemaking/policy, prosecutorial/en- 
forcement and investigatory functions. 

These rationales, particularly the need to separate the adjudicatory function from 
other conflicting agency functions, led Congress to create the Occupational Safety 
and Health Review Commission (“OSHRC”) in 1970, 29 U.S.C. §661, and the Fed- 
eral Mine Safety and Health Review Commission (“FMSHRC”) in 1977, 30 U.S.C. 
§823, as independent Executive Branch agencies outside the Department of Labor 
with only adjudicative authority. The OSHRC determines whether regulations pro- 
mulgated and enforced by the Occupational Safety and Health Administration have 
been violated. The FMSHRC adjudicates violations of standards promulgated and 
enforced by the Mine Safety and Health Administration. 

Therefore, when an agency, such as SSA, exclusively uses rulemaking proceedings 
to set policy, rather than also using adjudications to set policy, there no longer is 
any rationale for keeping the adjudicatory function within the agency. The Congres- 
sional interest in providing a check on SSA’s enforcement powers, i.e., to withhold 
disability and other program benefits, is best served by having entitlement deter- 
minations decided by an independent adjudicatory agency based on the benefits en- 
titlement standards set by SSA. Hence our proposal that the independent agency 
be an adjudicatory body that is self-administered by the ALJs with a right of appeal 
from an individual ALJ’s decision to an appellate panel staffed by ALJs. 

There are additional reasons why an independent adjudication agency adminis- 
tered hy ALJs would provide a more efficient and higher quality of due process for 
Social Security benefits claimants than the current SSA Appeals Council or an inde- 
pendent but politically appointed Commission or Board structure. First, a small 
body, such as the current Appeals Council, or a Commission or Board, cannot be 
of sufficient size to do meaningful administrative review of appeals from the ALJ 
decisions, which now number near 100,000 per year. The SSA ALJs are a large 
group of highly qualified judicial professionals who are capable of administering 
themselves and tbe appellate administrative process in a competent and effective 
manner. Second, creating an independent agency would eliminate political oversight 
by appointees (ie.. Commissioners or Board members) who do not have due process 
and adjudicative independence as their foremost goal in agency administration. Fi- 
nally, if the SSA ALJs administer themselves, they will draft and issue the proce- 
dural regulations and rules of the new agency based upon their experience and 
needs of the process, rather than expediency and other policy concerns as they are 
now. There now is no coherent set of procedural regulations and rules for the SSA 
appellate administrative process. 

For all of these reasons, the Social Security Act hearing process should be re- 
formed by the transfer of the authority to make final administrative adjudications 
of Social Security Act claims, which currently are made at the ALJ and SSA Ap- 
peals Council levels, from the Social Security Administration to a new ALJ-adminis- 
tered independent adjudication agency within SSA. This agency may be called the 
United States Office of Hearings and Appeals (“USOHA”). 

The USOHA would have the exclusive jurisdiction to make the final administra- 
tive decisions of Social Security Act Title II and XVI claims. The USOHA would 
have permissive jurisdiction over other classes of cases, including Medicare cases 
under Social Security Act Title XVIII. [On December 4, 2001, the House passed the 
Medicare Regulatory and Contracting Reform Act of 2001, H.R. 3391, section 401 
of which authorizes the transfer of the ALJ function from SSA to the Department 
of Health and Human Services by October 1, 2003, to hear and decide Medicare 
cases pursuant to Title XVHI of the Social Security Act. AALJ’s proposal advocates 
placing all of the ALJs hearing Social Security Act cases into one independent agen- 
cy, including Medicare cases.] 

AALJ recommends the creation of a new ALJ-administered independent adjudica- 
tion agency for Social Security Act claims that would provide a bearing before an 
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ALJ with a right of appeal from the individual ALJ’s decision to an appellate panel 
staffed by ALJs. The panels would consist of three ALJs who would review the cases 
locally. This Social Security Appellate Panel Service within the USOHA would re- 
place the Appeals Council, a failed appellate review step that already exists and is 
funded. 

The ALJ appellate panels would be akin to the Bankruptcy Court appellate panels 
and is one of the key features that makes the ALJ self-administration model supe- 
rior to the current SSA Appeals Council model, which is a small body that cannot 
timely and effectively handle a heavy caseload. Based upon the Bankruptcy Court 
experience, the appellate panel model (1) is an appellate system that can handle a 
large caseload, (2) results in a shorter disposition time because the large pool of 
about 1,000 ALJs throughout the United States permits the timely determination 
of appeals that cannot take place with a small body such as the Appeals Council 
or a Commission or Board, (3) results in higher quality decisions because of exper- 
tise, (4) results in substantially fewer appeals to the courts and a substantially 
lower reversal rate by the courts because of the confidence in the high quality of 
the decisions, which reflects a higher degree of decision accuracy, (5) results in a 
substantially reduced federal court caseload, and (6) affords the claimants access to 
a local administrative appellate process. 

This proposal would provide the claimants with timely, high quality, impartial 
and fair decisions of their claims pursuant to the Social Security Act and APA by 
adjudicators who are in an agency independent of, but within, the SSA. 

The USOHA would be located within the SSA for logistical reasons, but its officers 
and employees will not be supervised by any other part of SSA. The USOHA will 
be accountable only to Congress and the President. Placing the USOHA within SSA 
results in no new costs for office space and information systems and is a practical 
necessity, given the USOHA’s substantial space needs that currently are in place 
at SSA, the need to share the SSA’s information services and data bases, and the 
need to use the same case files. 

A Chief ALJ appointed by the President for a term of years would administer the 
agency. 

The final decisions of the USOHA that are made by its appellate panels would 
be appealed only to the federal courts, with the District Courts as the first step in 
the judicial review. A District Court appeal step is essential for several reasons: (1) 
The huge size of the Social Security appellate caseload would overwhelm the Circuit 
Courts if the District Court step is removed. An Article I court as a substitute for 
the District Courts would suffer from the same problems of being too small to effec- 
tively handle the case load that the Appeals Council does. (2) Retaining District 
Court judicial review keeps local decisional generalists in the appeals chain who are 
sensitive to due process concerns, including adherence to the Administrative Proce- 
dure Act. (3) Social Security claimants have come to rely on the availability of the 
District Courts as a part of the judicial review due process. (4) Congress has a dem- 
onstrated preference for local control and decisionmaking with Social Security pro- 
grams. (5) It is desirable to retain local access to the judicial review process for the 
often indigent Social Security claimants. 

The appeals from the District Courts will remain with the regional Circuit Courts 
of Appeal, as they do now, rather than go only to the D.C. Circuit or the Federal 
Circuit. Even with District Court review, placing all of the Social Security Circuit- 
level appeals in either of these courts would increase their workload by over 50%. 
The SSAB’s recent suggestion of a specialized Social Security Court of Appeals su- 
perficially may sound attractive as a device to have one national interpretation of 
the Social Security Act. However, the SSAB does not demonstrate a strong need for 
such a specialized court. First, as SSAB points out, the Supreme Court already 
serves the function of providing a national interpretation of the Social Security Act, 
and having the regional circuits address the issues allows for legal debate that 
would otherwise not occur. Second, continuing to have the appeals go to the regional 
Circuits allows somewhat local access to the claimants. This is the same procedure 
as for appeals from both Bankruptcy Court decisions after District Court review and 
Teix Court decisions, which are appealed to the regional Circuits, which makes sense 
since they also serve individual claimants throughout the country who often have 
limited means. (Although the Tax Court is based in Washington, D.C., it sits 
throughout the country.) Regional circuit review has worked for tax and bankruptcy 
cases, despite the obviously strong argument that a single standard for construing 
the tax and bankruptcy laws is desirable so that they are applied the same to every- 
one. Finally, the regional circuits are not being overrun with Social Security cases. 
During the years that ended on September 30, 1999, and September 30, 2000, only 
891 and 845 Social Security cases respectively were filed with the regional Circuit 
Courts of Appeals. Judicial Business, 1999 and 2000 Reports, Table B-IA. This is 
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less than two percent of the 54,693 cases that were filed in 1999 and 54,697 cases 
filed in 2000 in the regional Circuit Courts. Judicial Business, 1999 and 2000 Re- 
ports, Table B. 

Thus, no substantive changes in the process of judicial review after the final ad- 
ministrative decision are recommended by AALJ, other than to amend the Social Se- 
curity Act to reflect that judicial review will be from the final decisions of the new 
agency, not the SSA. Our recommendations pertain only to the appellate adminis- 
trative adjudication process that results in a final administrative decision of the 
claimants’ entitlement to Social Security benefits, since that is where the problems 
lie. 

This proposal requires legislation that would amend the Social Security Act. 

A detailed version of the features of the proposed new agency and the rationales 
for such a new agency is presented in the AALJ’s Statement that is published in 
the Report for the June 28, 2001, First Hearing in the Series on Social Security Dis- 
ability Programs’ Challenges and Opportunities, House Subcommittee on Social Se- 
curity, No. 107-35, 107th Cong., 1st Sess., pp. 80-93. A very detailed version of the 
features of the proposed new agency and the rationales for such a new agency, in- 
cluding legislative language, is presented in the AALJ’s “Report and Recommenda- 
tions for the Transfer of the Authority to Make Final Administrative Adjudications 
of the Social Security Act Claims from the Social Security Administration to a New 
Independent Regulatory Agency,” which is available upon request or on the AALJ 
website, www.aalj.org. 

The AALJ proposal for a new adjudication agency is a detailed and practical blue- 
print to improve the Social Security disability process. The AALJ proposal would im- 
prove the timeliness and quality of ALJ and final administrative review decisions 
that, at the same time, likely will reduce the claimant’s need to resort to federal 
court review and thus reduce the federal court Social Security caseload. The process 
AALJ is proposing is realistic in terms of handling the large caseload, which I re- 
spectfully submit is not the case for the other proposals in this area. All of the agen- 
cies and academicians who comment on the disability process correctly recognize the 
need for change, but rely on the creation of small bodies, such as a Review Board 
or Social Security Court, that would suffer from the same problems of low decision 
quality and untimely action as the SSA Appeals Council, another small body, has 
had for years. 

(d) As an Alternative to Reorganizing OHA, Create A New Independent 
Ageney outside SSA to Issue the Final Administrative Deeisions of Social 
Security Act Claims, Including Medicare Claims: Another alternative is to cre- 
ate a separate adjudication agency to hear Social Security Act claims, including 
Medicare claims. This agency would have the same organization structure as is de- 
scribed in section 4(c) immediately above, but it would be a separate agency outside 
the SSA. 

(e) As an Alternative to Reorganizing OHA at the ALJ Level, Create a Uni- 
fied Corps of ALJs outside SSA: A more comprehensive reform of the ALJ hear- 
ing process may be achieved through the House Judiciary Committee by creating 
a unified corps of ALJs outside SSA and other agencies that includes SSA ALJs and 
ALJs from other agencies in any one of the following three configurations: 

1. a unified corps of all ALJs from the agencies that hear benefits cases, includ- 
ing SSA, 

2. a unified corps of all ALJs from SSA and the Cabinet-level Executive Branch 
agencies, and 

3. a unified corps of all ALJs in the Executive Branch, including all of the inde- 
pendent agencies. 


Chairman SHAW. Thank you, Judge. Ms. McGraw? 

STATEMENT OF THE HON. KATHLEEN MCGRAW, ADMINISTRA- 
TIVE LAW JUDGE, OFFICE OF HEARINGS AND APPEALS, SO- 
CIAL SECURITY ADMINISTRATION, ATLANTA, GEORGIA, AND 
CHAIR, SOCIAL SECURITY SECTION, FEDERAL BAR ASSOCIA- 
TION 

Ms. MCGRAW. Chairman Shaw, thank you for convening this 
hearing on an issue of vital importance to millions of Americans. 

I am pleased to be here on behalf of the Social Security section 
of the Federal Bar Association. Although I am an ALJ with Social 
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Security, I am not here in my official capacity and my remarks are 
solely those of the Social Security section of the Federal Bar. 

As you know, the FBA represents a broad array of stakeholders 
working at all levels of the disability adjudication process. The pri- 
mary concern of the FBA is the integrity, independence, fairness 
and effectiveness of the disability hearing process. Clearly, the ef- 
fectiveness of the process is front and center in this hearing today. 

Two years ago, I testified before this Committee and not much 
has changed. We are faced with the same problems, only they have 
gotten worse. In my limited time I want to address two of those 
problems. First, the fundamentally different approaches to dis- 
ability of DBS and OHA, and second, the unacceptable delays at 
OHA. 

The SSA’s process unification initiative was intended to have ev- 
eryone using the same legal standards to decide the issue of dis- 
ability. That still is not happening. At the DBS, decisions are driv- 
en solely by the objective medical findings with mere lip service 
being paid to the requirements of the law that a claimant’s subjec- 
tive complaints such as pain and fatigue be assessed. No two peo- 
ple with the same objective findings have identical functional limi- 
tations. The law requires an individualized assessment. 

While there has been some good faith effort in prototype States 
to apply the law and assess subjective complaints, the testimony 
before this Committee 1 year ago of Sue Heflin, then President of 
NABE, is illuminating. She made the point that it is expensive and 
time consuming to gather the evidence necessary to make an indi- 
vidualized assessment. Moreover, doing individualized assessments 
leads to inconsistencies in decisionmaking. Consequently, BBS pre- 
fers to base decisions purely on objective medical findings. That, 
however, is not what the law requires. 

The NABE has proposed to move the claimant’s hearing to the 
BBS level. Based on the BBS response to process unification, it is 
clear the BBSs are not capable of providing claimants the due proc- 
ess hearing they are entitled to consistent with the requirements 
of the law. 

At a minimum now, BBSs need to do a better job of collecting 
relevant evidence; they need to contract for higher quality consult- 
ative examinations; and, they need to provide claimants with 
rationalized decisions that explain the standards for disability and 
the reasons claimants don’t meet those standards. 

The Commissioner recently announced an initiative to have ALJs 
screen cases as they come in the door from BBS. The purpose is 
to pay those that should be paid on the record and to identify those 
that need more development. If this initiative can be productive, 
then clearly claimants are not being allowed as early in the process 
as they should be and cases are not being properly developed at the 
BBS. 

That said, the delays at OHA are unacceptable. You no doubt 
want to know why and what can be done about the situation. As 
for the “why,” the culprit is poor management practices at OHA. 
Mr. Bernoski referenced the number of cases ALJs used to produce. 
We are dealing in large part here with a management-induced cri- 
sis. 
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Two years ago we raised with this Committee a warning about 
management problems within OHA. The HPI was conceived and 
implemented without meaningful input from judges. It was not de- 
signed for the needs of an organization that delivers judicial serv- 
ices. 

Under HPI, employees were organized into groups servicing 
groups of judges. Instead of more accountability, there was none. 
Claimants and representatives found themselves unable to identify 
any one employee who had responsibility for or knowledge of their 
cases. Judges didn’t even know which employees were handling the 
cases on their own dockets. There was chaos in the office. 

In addition, there was wholesale promotion of employees into 
jobs they weren’t prepared for or qualified to perform. The OHA 
was without a support staff that could effectively process cases. 
Judges who routinely issued 40 to 60 decisions a month no longer 
had enough cases pulled and scheduled to enable them to maintain 
that level of production. Added to this organizational debacle is the 
inscrutable decision of SSA not to impose performance standards 
on its employees. The only people in OHA who have production ex- 
pectations are judges. The employees that both claimants and 
judges rely upon for case preparation, scheduling and decision 
drafting have no quantifiable standards. They operate on a pass- 
fail basis. In my experience, no one, no matter how little they do 
or how poorly they do it, has ever failed or suffered any adverse 
consequences. 

The simple act of imposing quantifiable performance standards 
would produce immediate improvement in OHA’s productivity and 
timeliness. 

Finally, in the view of the FBA, OHA is a judicial entity. It needs 
to be led by a Chief Judge and it needs the support and services 
of attorneys. While there is a legitimate place for paralegals, the 
massive promotion under HPI of 350 clerical staff to the paralegal 
position with no legal training and no demonstrated qualifications 
for the job of drafting decisions is inexplicable. These so-called 
paralegals are at the same pay and grade as attorneys. This deci- 
sion flies in the face of effective judicial administration. 

With this, I am afraid time deserts me. So, I thank you for this 
opportunity to testify on behalf of the Social Security section of the 
FBA. 

Chairman SHAW. Thank you. 

[The prepared statement of Ms. McGraw follows:] 

Statement of the Hon. Kathleen McGraw, Administrative Law Judge, Office 

of Hearings and Appeals, Social Security Administration, Atlanta, Geor- 
gia, and Chair, Social Security Section, Federal Bar Association 

INTRODUCTION 

Chairman Shaw and Members of the Subcommittee: 

I am Kathleen McGraw, Chair of the Social Security Section of the Federal Bar 
Association. I am an administrative law judge in the Office of Hearings and Appeals 
of the Social Security Administration in its Atlanta North office. As an Administra- 
tive Judge for the U.S. Merit Systems Protection Board for 13 years and as an Ad- 
ministrative Law Judge for Social Security for the past seven years, I have heard 
and decided well over 2,500 appeals. I am very pleased to be here today rep- 
resenting the Social Security Section of the Federal Bar Association (FBA). My re- 
marks today are exclusively those of the Social Security Section of the Federal Bar 



194 


Association, not the FBA as a whole. Moreover, they in no way reflect the official 
views of the Social Security Administration. 

Thank you for convening this hearing this afternoon on a matter of critical impor- 
tance to the Federal Government’s delivery of effective services to the American peo- 
ple. As you know, the Federal Bar Association is the foremost professional associa- 
tion for attorneys engaged in the practice of law before federal administrative agen- 
cies and the federal courts. Fifteen thousand members of the legal profession belong 
to the Federal Bar Association. They are affiliated with over 100 FBA chapters in 
many of your districts. There are also over a dozen sections organized by sub- 
stantive areas of practice, such as the Social Security Section, of which I am the 
Chair. 

Unlike other organizations associated with Social Security disability practice that 
tend to represent the narrow interests of one specific group, the Federal Bar Asso- 
ciation’s Social Security Section encompasses all attorneys involved in Social Secu- 
rity disability adjudication. Our members include: 

• Attorney Representatives of claimants 

• Administrative Law Judges (ALJs) 

• Administrative Judges at the Appeals Council 

• Staff Attorneys at the Office of Hearings and Appeals 

• Attorneys at the Social Security Administration’s Office of General Counsel 

• U.S. Attorneys 

• U.S. Magistrate Judges, District Court Judges and Circuit Court Judges 

The greatest interest of the FBA’s Social Security Section is in the effectiveness 
of the adjudicatory process associated with hearings in the Office of Hearings and 
Appeals (OHA), the appeal process at the Appeals Council and judicial review in the 
federal courts. Our highest priority is to assure the integrity, independence, fair- 
ness, and effectiveness of the Social Security disability hearing process for those it 
serves — both Social Security claimants themselves and all American taxpayers who 
have an interest in assuring that only those who are truly disabled receive benefits. 

It is the Section’s collective view that the Social Security disability program is 
under considerable strain. Current delays in the processing of claims are unaccept- 
able and the quality of decisions at all levels is less than ideal. The Commissioner 
is faced with a daunting task. It is with that in mind that we offer the following 
comments. 

Full Implementation of Process Unification at All Levels of Adjudication 

Process unification is essential to an efficient, timely and accurate disability adju- 
dication system that ensures disabled claimants will be paid as early in the process 
as possible. 

In the mid-1990’s the Social Security Administration (SSA) acknowledged the in- 
consistency created by the Disability Determination Services (DDS) appl3dng one set 
of rules for determining eligibility through the Program Operations Manual 
(POMS), and its Administrative Law Judges, Appeals Council, and the federal 
courts applying another through statute, regulations, rulings and case law. Con- 
sequently, in 1996 SSA initiated Process Unification Training for all DDSs, ALJs, 
and the Appeals Council. The training was based on a set of rulings — the “Process 
Unification Rulings” — that were designed to guide all adjudicators at every level. It 
was anticipated that the DDSs would no longer rely exclusively on POMs, and that 
they would begin to write an analysis of their decision-making. This rationalized de- 
termination, in turn, would be granted some deference by reviewing ALJs and Ap- 
peals Council. 

As a facilitator for this training, I traveled across the country and interacted with 
all components being trained. It became clear to me during this training that State 
Agency examiners, although hardworking and well-trained in the medical area, 
were not assessing a claimant’s subjective allegations. Moreover, they were over- 
whelmed by the prospect of having to do so. They were confounded by the task of 
assessing a claimant’s credibility and subjective allegations and articulating a rea- 
soned basis for their conclusion. Notwithstanding the clear message from the Proc- 
ess Unification Training that State Agency Examiners were expected to perform in- 
dividualized assessments and rationalize their determinations, they have failed to 
do so. State agencies have balked at this requirement, and examiners’ determina- 
tions continue to be devoid of rationale and are driven almost exclusively by objec- 
tive medical findings. It is the only way they can maintain the production expected 
of them. 

These observations were confirmed by Sue Heflin, President of the National Asso- 
ciation of Disability Examiners, who testified before this Subcommittee on June 28, 
2001. In her answer to the Subcommittee’s question on the prototype initiative, she 
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confirmed that it is only in the 10 prototype states that Process Unification initia- 
tives have been really implemented. In those states, while the implementation of 
Process Unification enabled examiners working as Single Decision-Makers to allow 
claims they might have otherwise denied — something they found to be a positive 
and fulfilling professional experience — examiners also learned that it takes longer 
to process a claim and costs more to do the additional development required to com- 
ply with Process Unification requirements. Ms. Heflin astutely observed that evalu- 
ating subjective factors such as pain, fatigue, credibility and treating source opin- 
ions is more time consuming for examiners and therefore more costly. 

The evaluation of the claimant’s subjective complaints is an everyday occurrence 
for ALJs deciding Social Security disability cases. Under Process Unification, it 
should have been an everyday occurrence at the DDS level as well. The failure to 
fully implement Process Unification at the DDS level implicates the due process 
rights of the claimant because the evaluation of subjective complaints is an integral 
part of the process that is due the claimant. The evaluation of subjective complaints 
should not be postponed until the case reaches OHA. Postponement in the review 
of subjective complaints represents one of the core problems that Process Unification 
was intended to address. 

Social Security regulations and rulings mandate an individual assessment of each 
and every claimant’s subjective complaints and their impact upon that claimant’s 
ability to function. Yet, as candidly acknowledged by Ms. Heflin, the DDS examiners 
do not consider subjective complaints. We have all heard the stories about people 
walking around with herniated discs, documented by MRI, who suffer few or no 
symptoms, while others with the same MRI findings suffer from debilitating pain. 
At the DDS, both would receive the same decision based on the objective findings 
the individual level of pain alleged would not matter. That certainly makes for con- 
sistency, but unfortunately does not make for accuracy in decision-making. One can 
only imagine how the claimant who suffers with a subjective condition such as 
fibromyalgia or chronic fatigue syndrome will fair at the DDS level. Only at OHA, 
will the claimant’s subjective complaints be fully evaluated. 

The failure to implement Process Unification has led to a new agency initiative 
to identify cases shortly after arriving at OHA offices from the DDS. The new initia- 
tive would have been wholly unnecessary had Process Unification been implemented 
at the DDS. The Commissioner recently announced that, in an effort to deal with 
the backlog and delws at OHA, ALJs will begin to review raw, unpulled files as 
they arrive from DDS. The purpose of the review is twofold: to grant those claims 
that can be allowed on the record without a hearing; and to undertake immediate 
development of cases requiring additional expansion of the record. While this initia- 
tive is commendable from the viewpoint of claimants who should have been paid 
earlier in the process, it attests to the failure of process unification. If such an ini- 
tiative yields significant results and productivity, then the cases were either: (1) not 
decided correctly under the law at the DDS; or (2) not adequately developed at the 
DDS. 

We submit that SSA had it right the first time when it recognized the need for 
process unification. Fairness requires that all adjudicators assess a disability claim 
using the same legal standards and requirements. A fundamental premise of the 
SSA process unification effort was that disability benefits should be awarded to 
claimants as soon as their disability has been determined under the law. The bur- 
den of long delays to claimants before the statute, regulations, rulings, and case law 
are applied is unacceptable and does not serve the interests of justice. Quite simply, 
it can wreak havoc in the lives of deserving claimants. 

Preservation of the Due Process Hearing Before an Administrative Law 
Judge 

It is our understanding that various proposals are being made that would elimi- 
nate a hearing before an Administrative Law Judge. The Social Security Section of 
the FBA strongly opposes any such effort. 

In 1983, the Senate Governmental Affairs Subcommittee on Oversight of Govern- 
ment Management conducted a hearing on the role of the ALJ in disability hear- 
ings. The report provided in part: 

The principal finding of the Subcommittee is that the SSA is pressuring its 
ALJs to reduce the rate at which they allow disabled persons to participate in 
the Social Security Disability Program. . . . [The Subcommittee found that the 
SSA was limiting the decisional independence of ALJs through its Rulings, its 
non-acquiescence to federal court decisions, and its increasing of case quotas 
that reduced the time an ALJ could spend on each case to develop additional 
evidence that may support an allowance decision, among other things.] The 
APA mandates that the ALJ be an independent, impartial adjudicator in the 
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administrative process and in so doing separates the adjudicative and prosecu- 
torial functions of an agency. The ALJ is the only impartial, independent adju- 
dicator available to the claimant in the administrative process, and the only 
person who stands between the claimant and the whim of agency bias and pol- 
icy. If the ALJ is subordinated to the role of a mere employee, an instrument 
and mouthpiece for the SSA, then we will have returned to the days when the 
agency was both prosecutor and judge. 

Sen. Rep. No. 98-111 (September 16, 1983). 

The Administrative Procedure Act requires that independent administrative law 
judges be selected on a merit basis and insulated from agency bias and pressure 
in performing the adjudicative function. See Butz v. Economu, 458 U.S. 478, 513 
(1978). Regretfully, as noted in the Senate Report, SSA in the past has attempted 
to subvert the statutory independence of its administrative law judges. It has sought 
overtly, and at other times more subtly, to influence the decisions of its ALJs to 
achieve some predetermined acceptable allowance rate or altogether cease payment 
of benefits to a particular class of disabled beneficiaries. In one well-publicized epi- 
sode in 1982, SSA attempted to terminate benefits to thousands of Americans with 
mental disabilities, triggering the reversal in many cases of that policy decision by 
SSA ALJs who applied the law and restored the benefits. The American Bar Asso- 
ciation in fact honored the SSA ALJ corps for their outstanding efforts during the 
period from 1982-84 to protect the administrative adjudication within their agency, 
to preserve the public confidence in the fairness of governmental institutions and 
to uphold the rule of law. 

A due process hearing conducted by an ALJ is a protection against potential agen- 
cy bias and policy that may at times run contrary to the law as mandated by Con- 
gress. Disability claimants should not be deprived of this step in the disability proc- 
ess. Moreover, as noted earlier, given the constraints on DBS’s, it is the first oppor- 
tunity for claimants to have their subjective complaints meaningfully considered as 
mandated by the law. That being said, there remains the critical issue of unaccept- 
ably long delays at OHA. The causes of these delays are many, but most obvious 
is the abject failure of the Hearing Process Improvement (HPI) initiative. Prior to 
HPI, in FY 1998, ALJs issued 618,578 decisions. In FY 2001, with full implementa- 
tion of HPI, that figure plummeted to 465,228. 

The defects in HPI, both in design and implementation, are legion and need not 
be enumerated here. Suffice it to say, a fundamental problem was the de-legaliza- 
tion of the adjudicative process, which included the removal of judges from the case 
development function. Over 350 employees, primarily from the clerical ranks, were 
promoted to the position of “paralegal”. Their promotion left OHA bereft of employ- 
ees trained in “pulling cases” in preparation for adjudication by administrative law 
judges. This created fewer cases ready for judges to hear and fewer cases for judges 
to decide — a crisis induced by an ill-advised management decision. To make matters 
worse, the employees who have been promoted to the “paralegal” position, in almost 
all cases, have had no legal training whatsoever and in their promotion were not 
even required to demonstrate an ability to write; yet, they were and remain tasked 
with writing draft decisions for the judges — decisions that are subject to judicial re- 
view in U. S. District Court. Attorneys could have filled the positions encumbered 
by these “paralegals” as the two positions are at the same grade and pay level. In- 
stead, SSA made the conscious choice to fill these slots with clerical workers rather 
than trained lawyers. It goes without sa3dng that under this new arrangement the 
review time required for judges to edit and revise their decisions has increased expo- 
nentially further delaying disposition of claimants’ cases. 

OHA performs an adjudicative function and its procedures and support systems 
need to be designed and implemented to facilitate that function. Clearly, with prop- 
er and adequate support, ALJs are capable of timely adjudicating the cases before 
them while providing claimants with due process. 

OHA Adjudicative Support Functions Should be Reorganized 

OHA fundamentally is a judicial operation. Therefore, it should be under the di- 
rection of a Chief Administrative Law Judge, who is provided appropriate adminis- 
trative assistance in carrying out the adjudicative function. Contrary to the current 
situation, the administrative and support system should not dictate to OHA’s judges 
how the adjudicative function should be accomplished. 

The foremost problem within the Office of Hearings and Appeals is that the 
judges have no managerial authority over the staff who work for them. It may come 
as a surprise to members of this Subcommittee, particularly those who may have 
practiced in federal or state courts, how different the delivery of judicial “services” 
is in Social Security cases. In federal district courts, as well as in most state courts. 
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judges have secretaries and law clerks whose work they direct on a day-to-day basis. 
Theses employees are ultimately responsible to the judge and practitioners can 
readily identify them as the employees who support the work of the judge. 

This is decidedly not how the Social Security Administration has chosen to deliver 
its judicial services. A pooled staff is available to assist judges, but without direction 
or supervision by the judges themselves. Judges, as well as claimants’ representa- 
tives, are often at a loss to know what staff member to talk to about specific case 
problems. Miscommunication abounds, leading to processing and scheduling prob- 
lems that impede the timely adjudication of cases. The situation is further com- 
pounded by staff working at home — a complicating factor that in some cases further 
diminishes the effectiveness of the office. On a daily basis, evidence that needs to 
be associated in a timely manner is not. In fact, the evidence may even be lost. Mes- 
sages do not reach the right person to avert scheduling problems. Ultimately claim- 
ants’ cases are delayed as a result of this administrative chaos. 

Added to these problems, and probably chief among them, is the fact that within 
OHA there are no quantifiable standards by which employee performance is meas- 
ured. Appraisals are done on a pass/fail basis, and no one ever fails. Employees can 
nominate themselves for awards and too often the worst of employees reap the same 
rewards as their hardworking coworkers who are picking up the slack for their 
shoddy performance. Morale is understandably low. Other components of SSA have 
employee performance standards and it is difficult to see why a component such as 
OHA would not utilize a system of individual employee accountability. 

Like it or not, OHA is drawn into a numbers game. Yet, the only persons in OHA 
for whom there is a stated numerical expectation are the judges who are supposed 
to produce a certain number of cases per day. There is no comparable expectation 
for the employees upon whom the judges must rely for support, such as the case 
technicians who “pull” cases or the attorneys and paralegals who draft decisions. 
Competitive and excepted service employees in other federal agencies are subject to 
objective performance standards both for quality and quantity of work. For some un- 
explained reason, that is not the case at OHA. As a result, substandard performance 
is routinely tolerated and claimants suffer as a result. There could be no more single 
effective improvement at OHA than the imposition of quantifiable performance 
standards and the willingness on the part of management to enforce those stand- 
ards. 

Establishment of a Comprehensive Quality Assurance Program Throughout 
the Disability Program 

The General Accounting Office has repeatedly reported that SSA needs to imple- 
ment a comprehensive and meaningful quality assurance system. SSA announced a 
plan to revamp its existing quality assurance system in 1994. Yet, in 2001 SSA ac- 
knowledged that its quality assurance system needed to more effectively promote 
uniform and consistent disability decisions across all geographic and adjudicative 
levels. GAO has made specific recommendations as to the content of such a plan. 

The Commissioner has appointed a Regional Commissioner to lead an effort to es- 
tablish a quality assurance program. We commend the Commission for undertaking 
this action, and we encourage the development of a comprehensive quality assur- 
ance program that establishes quality standards at all levels of the claims process. 
The disability program is a nationwide program, and it is not acceptable to have 
disparate allowance rates at the initial DDS level on disability claims in FY 2001 
ranging from a low of 27% in one state to a high of 65% in another state. 

A quality assurance plan should, for example, set the standard for the collection 
of evidence at all levels of review, including DDS. Much of the delay in the life of 
a disability claim is due to the time needed to collect relevant evidence. For exam- 
ple, if a claimant alleges disability due to severe injuries in an automobile accident 
and DDS obtains the primary care physician records of general care, but fails to ob- 
tain the records of the trauma surgeon and hospital, DDS will not have the relevant 
evidence needed to make an accurate determination. While a denial based on the 
primary care physician records may be technically correct, given the record as devel- 
oped, that record is wholly inadequate. The claimant is then forced to appeal the 
denial until someone develops the complete and relevant record. If the correct record 
were obtained at the DDS level, the accuracy of the DDS decision could be realisti- 
cally measured. It is a meaningless statistic to say the DDS made the right decision, 
when it was rendered on an inadequate record. 

Similarly, delays at the ALJ level occur while the relevant evidence is obtained 
and the file is assembled. One of SSA’s redesign initiatives, the Adjudication Officer 
(AO), sought to accomplish the generation of evidence and file assembly at the DDS 
level. The AO developed the record and granted eligible claims, forwarding the ineli- 
gible claims to an ALJ for further review. In those cases that were denied, the AO 
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prepared a summary of the evidence, and certified that the record was complete. 
The case was then heard by an ALJ generally within 60 to 90 days of its receipt 
and little or no further development of the record was required. Concerns were 
raised about the AO project because a higher percentage of claims was paid at the 
DDS level, and administrative costs for assembling a complete record and providing 
a summary were high. The project, however, resulted in correct decisions earlier in 
the process and savings of administrative costs and time at OHA. 

A Quality Assurance Program should measure the adequacy of the file, the quality 
of the analysis, and the correctness of decisions at all levels. It should also under- 
take to measure the accuracy of both allowances and denials of claims. At the DDS 
level, quality review work currently performed by SSA’s Disability Quality Branch 
focuses on allowances of claims rather than denials. This creates systemic pressure 
on the DDS examiner to avoid erroneous allowances, but not necessarily erroneous 
denials. Since an erroneous denial is much less likely to be scrutinized by quality 
control, a denial represents a far more attractive and safer decision option for the 
DDS examiner. At the ALJ level, the opposite is true. To be effective, without subtly 
influencing the outcome of decision-making, a quality assurance program should be 
neutral and refrain from pushing the process toward allowing or disallowing claims. 
The QA program must measure the accuracy of both allowances and denials. 

The Electronic Folders Initiative (E-DIB) must be adequately funded, closely mon- 
itored, and not viewed as the complete answer to disability adjudication problems 

The Commissioner has announced that the entire record at all levels will be con- 
tained in an electronic folder (E-DIB) by January, 2004. The E-DIB initiative has 
the potential to provide significant improvement in the speed of claims adjudication. 
However, given SSA’s track record in the conceptualization and implementation of 
HPI and other redesign initiatives, we strongly encourage the application of signifi- 
cant care and attention to the testing and introduction of E-DIB. 

Very few details concerning the plan have been announced, and there are innu- 
merable questions relating to the implementation of this initiative. We urge exten- 
sive testing at the pilot stage and vigilant monitoring of its rollout. Given the short- 
age of personnel within DDS and OHA to handle the current caseload, careful atten- 
tion also should be devoted to staffing plans for those who will maintain the systems 
and scan the documents included in the electronic folder. Attention should also be 
devoted to whether E-DIB coverage will extend to claims pending at the time of con- 
version or whether this will include only claims filed after January, 2004. The Social 
Security Administration needs to work with the representative community to insure 
the confidentiality of the claimant’s record, while also assuring safety and security 
of the internet system itself. Access to the claimant’s record by those on the other 
side of the digital divide, who lack compatible equipment, also should be considered. 

Elimination of Reconsideration and Reorganization of the Appeals Council 

The Social Security Section of the FBA seriously questions whether the current 
processes of DDS level reconsideration and Appeals Council review are serving their 
intended purposes. Thoughtful scrutiny should be devoted to whether the time spent 
on these two review processes contributes to the effective adjudication of disability 
claims and the interests of justice. 

A claimant who is initially denied benefits may request DDS reconsideration of 
the denial decision. Reconsideration is widely — and correctly — viewed as little more 
than a rubber stamp of the initial denial. During FY 2001, of an average 100 claims 
processed by DDS, 40 were approved at the initial level and 4 at the reconsideration 
level. Time spent at the reconsideration level was 69 days. Given the few requests 
for reconsideration that ultimately are successful, concerns can be deservedly raised 
whether reconsideration represents a meaningful step in the disability process. The 
Social Security Section of the FBA supports the elimination of reconsideration and 
redirection of that portion of DDS budgets into the initial level of decision-making. 

Attention should also be devoted to the role and effectiveness of Appeals Council 
review. Upon receipt of an adverse claims decision by an ALJ, a claimant may ap- 
peal to the Appeals Council, which then undertakes a review on the record. While 
the Appeals Council serves a valuable purpose in screening out many cases that 
should not reach federal court due to deficiencies in the ALJ decisions, the Appeals 
Council is overwhelmed by its staggering workload. It has taken steps to shorten 
its appeal time, and according to the General Accounting Office, reduced the amount 
of time to process an appeal from 468 days in FY 1999 to 447 days in FY 2000. 
This is still an unduly long period of time. There can also be no excuse for the num- 
ber of cases in which a remand occurs for no reason other than a lost or defective 
hearing tape. Technology needs to be improved to eliminate this needless delay for 
claimants. 
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The substantive legal correctness of the decisions of the Appeals Council has also 
been frequently challenged. In a mounting number of cases appealed to U.S. District 
Court after denial of review by the Appeals Council, the Office of General Counsel 
and U.S. Attorneys have asked the Appeals Council to agree to a “voluntary re- 
mand.” These requests are prompted by concerns over the ability to defend the un- 
derlying ALJ decision — the decision that had already been affirmed by the Appeals 
Council. The frequency of such “voluntary remands” indicates that in its rush to 
process appeals, the Appeals Council may not be getting it right the first time. The 
record the Appeals Council agrees to take back in a voluntary remand is usually 
identical to the record it initially reviewed. If the ALJ decision is indefensible, it 
should have been caught before the case proceeded to federal court. That, after all, 
is the role of the Appeals Council in the request for review process. 

Therefore, we believe that the Commissioner should review and study the role and 
responsibility of the Appeals Council, with special attention devoted to: the useful- 
ness and necessity for the request for review function; the merits of redesign of the 
Appeals Council mission to focus on quality review; and the establishment of a time- 
limit for the processing of requests for review, permitting cases not reached within 
the allowable time to go directly to court. 

Conclusion 

This concludes my prepared remarks. Thank you once again for the opportunity 
to appear before you today. The Social Security Section of the Federal Bar Associa- 
tion looks forward to working with you and the Social Security Administration in 
improving disability process. I would be happy to answer any questions you may 
have. 


STATEMENT OF JOHN H. PICKERING, PAST CHAIR, SENIOR 

LAWYERS DIVISION, AND COMMISSIONER EMERITUS, COM- 
MISSION ON LEGAL PROBLEMS OF THE ELDERLY, AMER- 
ICAN BAR ASSOCIATION 

Mr. PICKERING. Mr. Chairman and Members of the Sub- 
committee, it is a privilege to appear before you this morning to 
present the views of the American Bar Association to discuss the 
important issue of improving the Social Security disability appeals 
system. 

The American Bar Association as a representative of our legal 
profession, is particularly concerned with making access to justice 
available to those persons who are most in need and are least able 
to protect their rights: the poor, the elderly and persons with dis- 
abilities. 

Accordingly, we have had a longstanding interest in the Social 
Security disability review process and we have worked actively to 
promote increased efficiency and fairness. Over the years we have 
developed numerous recommendations for improvement, which are 
appended to my written statement. We have filed an amicus brief 
in the landmark Bowen case in the Supreme Court for the dis- 
ability claimants who had been unlawfully deprived of their rights. 

Our first recommendation for improvement builds on what you 
have previously heard. To reduce the number of appeals, we need 
to improve the initial stage of the process by providing applicants 
with a clear statement of eligibility requirements, a list of claimant 
responsibilities, and a description of the administrative steps in the 
process, and explanation of relevant medical and vocational evi- 
dence and a notice of the availability of legal representation. 

The SSA should take affirmative steps to make a better record 
at the initial stage by compiling accurate documentation and by 
supplementing medical reports that are not sufficient. 



200 


Next we recommend that before denying a claim, SSA should no- 
tify claimants of the pending adverse action, inform them of the 
reasons for the finding, ensure that they have access to all the evi- 
dence in their file, and provide them with an opportunity to submit 
further evidence. 

We recommend that the SSA advise claimants’ health care pro- 
viders of deficiencies in the medical evaluation and give them an 
opportunity to cure those deficiencies. 

If the claim is denied after full development of the file, we rec- 
ommend additional steps to ensure the integrity and efficiency of 
the appeals process and to guarantee due process. To do that, 
claimants should be provided with a clear and detailed statement 
of the reasons for denial, their opportunity to appeal, the avail- 
ability of legal representation, and the consequences of failing to 
appeal. 

We support the elimination of the reconsideration level. In the 
present scheme it serves no purpose. Instead, you should go right 
to a due process hearing on the record before an Administrative 
Law Judges whose authority as an independent fact finder is as- 
sured. 

That ALJ should have the opportunity to take testimony from 
the client, develop evidence when necessary, consider and weigh 
the evidence and evaluate vocational factors in order to reach an 
impartial decision free from Agency coercion. I emphasize the need 
for independence because we must never forget past history when 
SSA tried to eliminate the backlog of disability cases by threat- 
ening the ability of the ALJs to ensure due process. That sorry ex- 
perience must not be repeated. 

We also urge that the proposals to close the record be carefully 
considered. We think the record should not be closed until the con- 
clusion of the hearing at the very earliest and that it could be re- 
opened upon a showing of good cause. Denying the opportunity to 
reopen and requiring the applicant/claimant to submit a new appli- 
cation is simply a waste of time and resources. 

Recent proposals have again raised questions about the role of 
the Appeals Council. We have recommended that this issue be 
studied in the past. We caution that any changes should not com- 
promise the independence and the impartiality of the ALJs. We 
therefore urge that the scope of the Appeals Council review be lim- 
ited to clear errors or law or lack of substantial evaluated. 

The ALJ findings of fact should not be reversed without specific 
documentation and review of the hearing tapes. 

We recommend that if the Appeals Council fails to act upon a re- 
quest for a review within a specified period of time, claimants 
should be deemed to have exhausted their administrative remedies 
and be permitted to seek Federal court review if the decision is ad- 
verse. 

Finally, there is the issue of creating Article I courts to hear So- 
cial Security appeals. The ABA has consistently opposed legislation 
to create such Article I review courts. It may be timely to revisit 
this issue, but the important factor is that it is not court review 
that has resulted in delay. It has been defects in the administrative 
process itself 
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Accordingly, we think that the improvements have to he made at 
the front end, not at the back end of the review. Simply shifting 
appeals to another court system is not a practical solution. 

We are confident that our recommendations will improve the dis- 
ability system and alleviate the backlog by reducing the number of 
appeals and the number of reversals when cases are appealed. 

We commend the Subcommittee for holding these hearings on 
these important issues. We appreciate the opportunity to testify. 
We look forward to working with the Subcommittee and with SSA 
on these issues in the future. Thank you very much. 

[The prepared statement of Mr. Pickering follows:] 

Statement of John H. Piekering, Past Chair, Senior Lawyers Division, and 

Commissioner Emeritus, Commission on Legal Problems of the Elderly, 

American Bar Association 

Mr. Chairman and Members of the Subcommittee: 

My name is John H. Pickering. I serve as Commissioner Emeritus of the Amer- 
ican Bar Association Commission on Legal Problems of the Elderly, which I chaired 
for a number of years. I am also a past chair of the ABA Senior Lawyers Division. 
I appreciate the opportunity to appear before you today on behalf of the Association, 
to discuss our views on the Social Security disability appeals system. 

As representative of the legal profession in the United States, the American Bar 
Association is particularly concerned with equal access to justice for those members 
of our society who are generally least able to protect their own rights — low-income 
persons, individuals with disabilities and older people. We have a long-standing in- 
terest in the Social Security Administration’s disability benefits review process, and 
have worked actively for many years to promote increased efficiency and fairness 
in this system. We have followed the agency’s efforts over the past decade to im- 
prove the timeliness, accuracy, and consistency of its disability decisions, and we 
commend those attempts, although we recognize that they have met with mixed re- 
sults. It is clear that they have not alleviated backlogs in the system. It still takes 
the agency as long as one year to reach a determination on an initial appeal; some 
claimants must wait years for a final Appeals Council decision. These delays have 
a profound effect on public confidence in the agency, on agency staff, and most sig- 
nificantly, on claimants who desperately need the benefits. 

Almost seventeen years ago, the ABA joined with the Administrative Conference 
of the United States (ACUS) to sponsor a national symposium to examine Social Se- 
curity’s administrative appeals process. In 1986, the Association filed an amicus cu- 
riae brief in the landmark U.S. Supreme Court case, Bowen v. City of New York, 
in which we argued successfully that the Social Security Administration should re- 
open the cases of thousands of mentally disabled claimants who were denied dis- 
ability benefits because they failed to meet sub rosa requirements and appeal dead- 
lines. Brief for the American Bar Association, Amicus Curiae, in Support of the Re- 
spondents, Bowen v. City of New York, 476 U.S. 467 (1986). More recently, the As- 
sociation adopted a set of recommendations for strengthening safeguards and protec- 
tions in the representative payee program. Over the years, we have drawn upon the 
considerable expertise of a membership with backgrounds as claimant representa- 
tives, administrative law judges, academicians and agency staff to develop a wide 
ranging body of recommendations on the disability adjudication process that encour- 
age clarity in communications with claimants, due process protections, and applica- 
tion of appropriate, consistent legal standards at all stages of that process. 

It is with this background that we offer some recommendations to the Sub- 
committee for consideration. We believe that implementation of these recommenda- 
tions will help to alleviate the backlogs and delays that are overwhelming the cur- 
rent system, and will lead to the development of a disability determination and ap- 
peals process that is timely, efficient and fair, and that meets the needs of individ- 
uals with disabilities and their families. 

The first step toward increasing the speed and efficiency of the appeals process 
is to reduce the number of appeals. According to the General Accounting Office, of 
the 40% of claimants who appealed initial denials in fiscal year 2000, approximately 
two-thirds were awarded benefits upon appeal. In all too many cases in the system 
today, claims that could have been decided at the initial stages are awarded at the 
hearing level simply because the evidence of disability is more complete by the time 
it is presented to the administrative law judge. We recommend that the Social Secu- 
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rity Administration improve the front end of the process by providing applicants 
with a clear statement of eligibility requirements, a list of claimant responsibilities, 
a description of the administrative steps in the process, an explanation of relevant 
medical and vocational evidence, and notice of the availability of legal representa- 
tion. 

To improve the quality of medical and vocational evidence at the initial stages of 
the process and to reduce the need for appeal, we suggest that the agency consult 
the claimant’s health care providers, and compensate them adequately for providing 
relevant medical information. We encourage SSA to take affirmative steps to com- 
pile accurate documentation and to supplement medical reports (particularly those 
from treating physicians) that are not sufficiently detailed or comprehensive. We are 
pleased to note that the SSA website includes information for the medical commu- 
nity about eligibility criteria used in the disability program. We encourage the agen- 
cy to go further by assisting claimants in compiling necessary documentation and 
in supplementing incomplete reports. We also urge the agency to establish a single 
standard for the determination of disability at all levels of decision-making making. 

We recommend that, prior to denying claims, the Social Security Administration 
notify claimants of the pending adverse action; inform them of the reasons why the 
finding of disability cannot be made; ensure that they have access to all the evi- 
dence in their file, including medical reports; and provide them the opportunity to 
submit further evidence. We also recommend that SSA advise claimants’ health care 
providers of deficiencies in the medical evidence and give them the opportunity to 
supply additional information. Disability claims managers should be encouraged to 
consult with legal as well as medical resources in their evaluation of a claim. We 
encourage the vesting of initial decision-making authority in two-member teams 
composed of a disability examiner and a medical or psychological professional, and 
we support face-to-face interviews between claimants and agency decision-makers 
before a final decision is made. 

In the event that the claim is denied after this full and complete development of 
the file, we suggest certain additional steps to enhance the integrity and efficiency 
of the appeals process while guaranteeing the claimant due process. 

Claimants whose applications are denied should be provided a clear and detailed 
statement of the reasons for denial, the opportunity to appeal, the availability of 
representation, and the consequences of failing to appeal. The ABA supports elimi- 
nation of the reconsideration level. If the quality of intake and development of evi- 
dence at the early stages is improved, there is little reason for reconsideration, par- 
ticularly given the historically low reversal rate and substantial delays involved at 
this level. Instead, claimants whose applications are denied should have the right 
to a due process hearing on the record before an administrative law judge whose 
authority as an independent fact-finder is assured. The administrative law judges 
should be appointed pursuant to the Administrative Procedures Act. This hearing 
is essential to a full and fair review of the claim, and administrative law judges 
should have the opportunity to take testimony from the claimant, develop evidence 
when necessary, consider and weigh the medical evidence, and evaluate vocational 
factors in order to reach an impartial decision free from agency coercion. 

In 1996, in response to the Social Security Administration’s efforts to eliminate 
the backlog of cases that threatened the ability of administrative law judges to as- 
sure due process at the hearing level, the ABA House of Delegates endorsed addi- 
tional reforms at the hearing and pre-hearing stages. We recommended the designa- 
tion of adjudication officers with supporting staff who, immediately following the ini- 
tial denial of a claim, would work with the disability claims manager to develop the 
evidence, assemble a file and, where appropriate, allow the claim. The adjudication 
officer could obtain additional evidence necessary to establish a change in medical 
condition, or evidence that the claimant was unable to procure due to cost or other 
circumstances beyond the claimant’s control. Should the case proceed to a hearing, 
the adjudication officer could be a “presenter” responsible for drawing attention to 
salient facts in the record and calling witnesses where appropriate. However, con- 
cerned about the disadvantage such a system might pose to unrepresented claim- 
ants, we also recommended that administrative law judges have access to investiga- 
tive sources and be permitted to assert direct control over the development of the 
record. Those recommendations still have value today. 

Several proposals over the past few years have suggested closing the record at 
some point during the administrative appeal process to provide a measure of final- 
ity. While we hope that evidence would be submitted as early in the process as pos- 
sible, we urge that proposals to close the record be carefully considered. Certainly, 
the record should not be closed until the conclusion of the hearing at the earliest. 
Even then, claimants who show good cause, such as newly discovered evidence or 
a material change in condition, must be permitted to reopen the record within one 
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year of an adverse decision. To close the record without allowing reopening under 
those circumstances would penalize claimants who may have been unable through 
no fault of their own to gather the evidence necessary for a full and fair hearing. 
It would also create additional costs for the agency, because claimants would file 
new applications simply to submit new evidence. 

Recent proposals have raised anew questions about the role of the Appeals Coun- 
cil. In 1986, the ABA advocated for a complete study of Appeals Council procedures 
and functions to determine whether Appeals Council review is necessary and to ex- 
plore possible changes in the Council’s role. We are cognizant of past agency at- 
tempts to control the rates at which administrative law judges allowed claims, so 
we caution that any changes to the role of the Appeals Council not compromise the 
independence and impartiality of administrative law judge decision-making making. 
We therefore urge that the scope of Appeals Council review be limited to clear errors 
of law or lack of substantial evidence. Administrative law judges’ findings of fact 
should not be reversed without specific documentation and review of the hearing 
tapes. Finally, we recommend that if the Appeals Council fails to act upon a request 
for review within a specified period of time, claimants should be deemed to have 
exhausted their administrative remedies and permitted to seek federal court review. 

Finally, we consider the issue of Article I courts to hear Social Security appeals. 
The ABA has consistently opposed legislation to create Article 1 courts to hear ap- 
peals from final decisions of the SSA. When we testified before this Subcommittee 
in 1991, we observed that efforts to establish a separate court appeared to have 
been motivated by three concerns: increasing numbers of empeals, issues too tech- 
nical for courts of general jurisdiction; and the need for uniformity of decision-mak- 
ing making. More recent arguments have included the potential for more cases in 
the system as a result of baby boomer claim filings, and the parallels to be drawn 
with the Veterans Court of Appeals and other specialized courts. We have posited 
in the past that Social Security appeals are not drains on federal court resources 
since they are considered by magistrates in many if not all jurisdictions, and are 
on the record reviews using a substantial evidence test. While it may be time to re- 
visit this issue in light of the more recent arguments, the more significant problem 
remains the failure of the Social Security Administration to make accurate deter- 
minations on claims in the earlier stages of the process. Simply shifting appeals to 
another court system is not a practical solution, and indeed could overwhelm a sin- 
gle court. 

We attach copies of relevant ABA policies for your reference. 

The Social Security Administration has made great strides in improving access to 
information, particularly on the Internet, but there continues to be room for im- 
provement in the appeals process itself. We are confident that our recommendations 
would improve the disability system and alleviate the backlog by reducing the num- 
ber of appeals and the reversals upon appeal. We commend the Subcommittee for 
holding hearings on these important issues, and appreciate the opportunity to sub- 
mit this testimony. We look forward to working with the Subcommittee and with 
the Social Security Administration on these issues in the future. 


Chairman SHAW. Thank you. 

STATEMENT OF PAUL VERKUIL, PROFESSOR OF LAW, BEN- 
JAMIN N. CARDOZO SCHOOL OF LAW, YESHIVA UNIVERSITY, 
NEW YORK, NEW YORK, ACCOMPANIED BY JEFFREY LUB- 
BERS, FELLOW, WASHINGTON COLLEGE OF LAW, AMERICAN 
UNIVERSITY 

Mr. VERKUIL. Thank you. Mr. Chairman and Members of the 
Committee, I am pleased to be here this morning to discuss the 
findings and conclusions of a recent study for the Social Security 
Advisory Board that evaluates various proposals for changes in the 
judicial review structure relating to disability determinations. 

The study was conducted for the SSAB by Jeffrey Lubbers and 
myself. Mr. Lubbers is here. It was submitted on March 1, 2002. 

Of course, in our testimony we do not speak for the SSAB, but 
I believe that the Committee has copies of the study. It should be 
made generally available. It was submitted both to Members of 
Congress and also to Members of the Judiciary. 
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In the last few decades there have been several legislative pro- 
posals to modify the current system of judicial review, including 
one model that would change the review structure after the ALJ 
stage by creating a new Article I court, a so-called Social Security 
court, and give it limited Article III review power to legal and con- 
stitutional issues. 

There is another proposal that would maintain the current dis- 
trict court review structure, but centralize court of appeals review 
in a special Article III court, the Social Security Court of Appeals. 

While these and other alternatives are not themselves new, they 
have become increasingly relevant in light of recent events. The 
number of disability claims is expected to rise in the future for sev- 
eral reasons. One is the impending retirement of baby boomers; 
two, the downturn of the economy in the last 2 years; three, the 
resumption of CDRs by the SSA; and four, the increasing tendency 
of private insurance companies to require as a condition of pay- 
ment that claimants pursue their offsetting SSA benefits. 

These caseload realities create pressure on the SSA to achieve 
more uniform, fair and efficient decision-making and will likely in- 
crease the present time-consuming nature of that review, which 
varies between 12 to 18 months. 

In addition, during the last decade, a possible model for Article 
I and Article III shared review of disability cases has become a re- 
ality with the emergence of a program for the review of the U.S. 
Department of Veterans Affairs disability claims. 

Finally, in 1994 Congress also made a significant structural 
change in the Social Security program by separating SSA from the 
U.S. Department of Health and Human Services to “ensure that 
policy errors resulting from inappropriate influence from outside 
the Agency such as those that occurred in the early 1980s do not 
occur in the future.” I believe Mr. Pickering referred to those inci- 
dents in his testimony. 

As a result, the Agency is now independent and better able to as- 
sist in a restructuring of the decision process. After the SSA signs 
off on a disability case, either as a result of an ALJ decision or 
after Appeals Council review, the losing claimant has an oppor- 
tunity to appeal to the District Court. While traditionally known as 
a trial court, the District Court serves an appellate function in con- 
nection with disability review. In this role it is called upon not to 
hear matters in a trial de novo, as it usually does, but to apply the 
substantial evidence test to the record before it. 

Over the years, substantial evidence review of disability cases by 
District Courts and even subsequent review by Courts of Appeals 
has been a heavily contested matter. 

Modification in the role of a District Court was made necessary 
because of the size of the disability caseload, which makes the 
usual practice of direct review in the Court of Appeals to create ad- 
ministrative adjudication impractical. 

For example, during the decade 1990 to 2000, the number of new 
disability cases in the Federal District Courts nearly tripled from 
5,000 to 15,000. In terms of impact upon the court system, during 
the 1-year period ending September 30, 2000, Social Security cases 
represented 5.86 percent of all civil District Court cases. 
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It seems clear that the substantial judicial resources allocated to 
disability determinations are not used in the most cost effective 
manner. 

I do not wish to minimize the significant, symbolic role, as well 
as a corrective one that the District Courts play in our judicial sys- 
tem. Over the years the theoretical advantage of Article III over- 
sight in SSA cases has become more limited in practice. District 
judges increasingly review disability cases not by themselves di- 
rectly, but through surrogates. Article I, magistrate judges take 
evidence, decide on summary judgment or remand to the Agency. 
In fiscal year 1999 magistrates decided over 40 percent of disability 
cases throughout the Federal courts and, in some jurisdictions over 
50 percent. 

In addition to caseload concerns within the District Courts, there 
are genuine concerns as to uniformity of decisions around the coun- 
try, not only because of widely varying reversal rates, but also in 
terms of the need for better development of the law. A Social Secu- 
rity court would be a remedy for both of these problems. 

Opponents of such a court counter these arguments on a variety 
of fronts: the new court would be inconvenient to claimants; it 
would produce a windfall of appointments to the current President; 
or it might become captured by the SSA or those that tend to favor 
a higher rate of denial of claims. 

I respect these concerns, but believe that the caseload and uni- 
formity problems are acute enough to warrant serious consider- 
ation of the changes to the current system. 

The current system of administrative hearings with a somewhat 
revised system of administrative review, followed by review in an 
Article I Social Security court with a right of appeal on questions 
of law to the regular courts of appeals, as with the current Tax 
Court, is, in our judgment, the best approach. 

This doesn’t mean that class actions and facial constitutional 
challenges would be heard in this Article I court. They could still 
be reserved to the District Courts, as well as, challenges to SSA 
rule making which could be heard directly in the Courts of Ap- 
peals. 

Concerns about the convenient problem can be addressed by hav- 
ing regional offices for the SSA disability court. Concern about po- 
liticized appointments to the court would, of course, be ameliorated 
by the Senate confirmation process, but could be addressed more 
directly by requiring judges to be appointed like commissioners of 
independent agencies, with one political party limited to a bare ma- 
jority. 

Down the road one could foresee the combination of such a court 
with the current Court of Veterans Appeals to produce a Federal 
disability court with a broader experience and expertise. 

Well, next steps to consider: Whatever happens with the Judicial 
Review Proposal, we believe that several steps can and should be 
taken at the SSA level. First, the use of attorneys for the govern- 
ment requires further consideration, as has been mentioned. 

Second, consideration should be given to a long pending sugges- 
tion to closing the file after the ALJ stage. 

Third, amending the good cause remand provision in the current 
law, section 205(g), should also be considered to reduce the ease 
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with which District Courts simply remand cases back to the SSA. 
These remands fail to produce an effective feedback loop. 

Finally, we believe that much can be done to better utilize and 
improve the performance of ALJs in the current process, separate 
and apart from the Article I idea. An ALJ appeals process, which 
has been mentioned, is something worth looking at. We have made 
some initial analyses of that idea and if it works it could assume 
the correction and quantity review functions now performed by the 
Appeals Council. 

By the side of my statement was written “explain.” In connection 
with the ALJ appeals process idea, I gather that note is from the 
staff. I will reserve further explanation for the comment period. 

I would like to thank you and praise the Committee for their ef- 
forts in this hearing. 

[The prepared statement of Mr. Verkuil follows:] 

Statement of Paul Verkuil, Professor of Law, Benjamin N. Cardozo School 
of Law, Yeshiva University, New York, New York 

I am pleased to be here this morning to discuss the findings and conclusions of 
a recent study for the Social Security Advisory Board (SSAB) that evaluates various 
proposals for changes in the judicial review structure relating to Social Security dis- 
ability determinations. The study was conducted for the SSAB by Professor Jeffrey 
Lubbers of American University, Washington College of Law and myself, and was 
submitted on March 1, 2002. Professor Lubbers is with me today. 1 believe the Com- 
mittee has copies of the complete study. 

Background 

In the last few decades, there have been several legislative proposals to modify 
the current system of judicial review of Social Security Administration (SSA) dis- 
ability cases, including one model that would change the review structure after the 
administrative law judge (ALJ) stage by creating a new Article I court structure (a 
“Social Security Court”) with Article III review limited to legal and constitutional 
issues; and another that would maintain the current district court review structure 
but centralize court of appeals review in a special Article III court (a “Social Secu- 
rity Court of Appeals”). 

While these and other alternatives are not themselves new, they have become in- 
creasingly relevant in light of recent events. The number of disability claims is ex- 
pected to rise in the future for several reasons: (1) the impending retirement of 
Baby Boomers, (2) the downturn of the economy in the last two years, (3) the re- 
sumption of continuing disability reviews (“CDRs”) by the SSA, and (4) the increas- 
ing tendency of private insurance companies to require as a condition of pa 3 mients 
that claimants pursue their offsetting SSA disability benefits. 

These caseload realities create pressure on the SSA to achieve more uniform, fair, 
and efficient decisionmaking and will eventually add to the caseload of the federal 
courts on judicial review. In addition, during the last decade, a possible model for 
Article I/Article III shared review of disability cases has become a reality with the 
emergence of a program for review of the Department of Veterans Affairs disability 
claims. 

Finally, in 1994, Congress also made a significant structural change in the social 
security program, by separating SSA from the Department of Health and Human 
Services to “ensure that ‘policy errors resulting from inappropriate influence from 
outside the agency such as those occurring in the early 1980s do not recur in the 
future.’” As a result, the agency is now independent and better able to assist in a 
restructuring of the process. 

The Current System of Judicial Review 

After the Social Security Administration signs off on a disability case, either as 
a result of an ALJ decision or Appeals Council consideration, the losing claimant 
has an opportunity to appeal to the federal district court. While traditionally known 
as a trial court, the federal district court serves an appellate function in SSA dis- 
ability review. In this role, it is called upon not to hear matters in a trial de novo 
as it traditionally does, but to apply the substantial evidence standard to the record 
before it. Over the years, substantial evidence reviews of disability cases by district 
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courts (and even subsequent review of such decisions by courts of appeals) have re- 
mained a heavily contested matter. 

This modification of the role of district courts is made necessary because of the 
size of the disability caseload, which makes the usual practice of direct review of 
formal administrative adjudication in the courts of appeals impractical. For exam- 
ple, during the decade 1990 to 2000, the number of new disability cases in the fed- 
eral district courts nearly tripled from 5,000 to 15,000. In terms of impact upon the 
court system, during the one-year period ending September 30, 2000, Social Security 
cases represented 5.86 percent of all civil district court. It seems clear that the sub- 
stantial judicial resources allocated to disability determinations are not used in a 
cost-effective manner 

I do not wish to minimize the significant symbolic role (as well as a corrective 
one) that federal district courts play in our judicial system. But over the years, the 
theoretical advantage of Article III court oversight in SSA cases has become more 
limited in practice. District judges increasingly review disability cases not by them- 
selves, but through surrogates: Article I magistrate judges take evidence, decide on 
summary judgment, or remand to the agency. In FY 1999, magistrates decided over 
40 percent of disability cases. 

In addition to caseload concerns within the district courts, there are genuine con- 
cerns as to uniformity of decisions around the country not only in terms of widely 
varying reversal rates, but in terms of development of the law. A Social Security 
Court would be a remedy for both of these problems. 

Possible Concerns 

Opponents to such a court counter these arguments by saying that the concerns 
are overstated and that a new court would be inconvenient to claimants, would 
produce a windfall of appointments for the current President, and might become 
“captured” by the SSA or those that tend to favor a higher rate of denials of claims. 

I understand those concerns, but believe that caseload and uniformity problems 
are acute enough to warrant serious consideration of changes in the current system. 
I believe that the current system of administrative hearings (with a somewhat re- 
vised system of administrative review), followed by review by an Article I Social Se- 
curity Court, with a right of appeal on questions of law in the regular courts of ap- 
peals (as with the current Tax Court) is the best approach. i Concerns about conven- 
ience can be addressed by having regional offices for the SSA Court. Concern about 
politicized appointments to the court would, of course, be ameliorated by the Senate 
confirmation process, but could be addressed more directly by requiring the judges 
to be appointed like commissioners of independent agencies, with one political party 
limited to a bare majority. 

Down the road, I could also foresee the combination of such a court with the cur- 
rent Court of Veterans Appeals to produce a Federal Disability Court. 

Next steps 

Whatever happens with the judicial review proposal, we believe several steps can 
and should be taken at the SSA level. First, the use of attorneys for the government 
requires further consideration, and we are currently looking at this issue for the 
SSAB. Second, consideration should be given to the long pending suggestion of clos- 
ing the file at the ALJ stage. Third, amending the “good cause” remand provision 
in the current law (section 205(g)) should also be considered, to reduce the ease with 
which district courts simply remand cases back to SSA. 

Finally, we believe much can be done to better utilize and improve the perform- 
ance of ALJs in the disability decision process, separate from the Article I court 
idea. An ALJ appeals process (using two or three ALJs to review their colleagues’ 
decisions in precedential or other selected cases) could aid uniformity and correct- 
ness, and, if it works well, could take over the error correction and quality review 
functions now performed by the Appeals Council.^ The resources currently spent on 
the Appeals Council (reportedly over $64 million in FY 2000) could be used to cover 
the additional ALJs needed for the two tier review. Additionally, some Appeals 
Council members might be considered for positions as ALJs or as members of the 
Social Security Court. Moreover, the SSA should use some of these resources to im- 
prove its policymaking through rulemaking. 


^ Class actions and facial constitutional challenges could be preserved in district courts, with 
challenges to SSA rulemakings going directly to the courts of appeals. 

2 If the ALJ stage were to be made the final stage, then SSA should also be entitled to appeal 
such decisions to the Social Security Court. 
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I compliment the Committee for giving its consideration to these ideas and others 
for improving our vital but overly stratified SSA disability appeals process and 
would be happy to try to answer any questions about our proposals. 


Chairman SHAW. Thank you, Professor. Ms. Ford, you made ref- 
erence in your testimony and I believe Mr. Pickering also made ref- 
erence that when someone is going through the appeals process 
and their condition changes, that this is sort of an unamendable 
process. 

An example: Starting out the process, the claimant is partially 
blind. He is denied. During the appellate process in the days that 
are going by the claimant becomes totally blind. I would gather 
from your testimony that the process would require that claimant 
to start the process all over again and claim total blindness. Is that 
what you are saying? 

Ms. FORD. Well, as I understand the process, after the AU 
hearing new evidence would be allowed only if it related to the pe- 
riod before the ALJ hearing. So, depending on when that total 
blindness occurred, it might require him to start over, if I get that 
correctly. 

Chairman SHAW. I see. So, it would be like regular court proc- 
ess. Once a judgment is made, if you are appealing an AU process, 
that the record would stay intact. Is that correct? 

Ms. FORD. It is closed somewhat. The period of disability before 
the hearing is what is being looked at. If you have new evidence 
that relates to that period, as I understand, you can bring that evi- 
dence in at that point. We think that is important because people 
keep on seeing doctors. 

Chairman SHAW. I think it is important to that point. I would 
like to get the judges to comment on that because I want to be sure 
this Committee fully understands the process here. Would either 
one of you judges comment on that? 

Mr. BERNOSKI. The current process is that the record is not 
closed after the Administrative Law Judges hearing. In theory, the 
Appeals Council is not to receive new evidence, but in fact it is 
done routinely. 

The record isn’t ever really closed. Even before the Eederal court 
evidence is submitted to the Eederal court. It is usually attached 
to the brief The judge considers the new evidence as part of the 
brief 

I understood Marty Eord’s comment to be addressed to closing 
the record, the proposal to close the record after the Administrative 
Law Judges hearing. Now the record is not closed. 

Chairman SHAW. When the appeal is made to the Eederal Dis- 
trict Court from the Administrative Law Court, does it go up as a 
record or does the Appeal Court take testimony? 

Mr. BERNOSKI. No. It is certiorari. It is on the record. 

Chairman SHAW. So, it is simply, it is as any other court proc- 
ess? 

Mr. BERNOSKI. Yes, Mr. Chairman. 

Chairman SHAW. I’m glad you cleared that up. Another point 
that I would like to explore here for just a moment is how long do 
these cases usually take in the courtroom? 

Mr. BERNOSKI. Before the Administrative Law Judges? 
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Chairman SHAW. Yes, sir. 

Mr. BERNOSKI. I would say a case before an Administrative 
Law Judge ranges from 45 minutes to an hour and a half, maybe 
2 hours on the outside. 

Ms. MCGRAW. Yes. In my experience, on average it is about 1 
hour. That brings me to that other question. In 2000, last year, 
there were two cases that were disposed of per day as an average. 
This would go from a high of about four and a half cases that were 
heard down to slightly less than one per day. 

What is the variance and how do you spend the rest of your day 
and how many cases do you all hear per day on the average? 

Ms. MCGRAW. I would say that on average I hear about two 
cases a day. I think it is important to realize Social Security is 
looking for numbers here, but I think it is important to realize that 
each claimant is entitled to a full and fair hearing. 

I think when you get up over two to three cases a day, because 
you have to prepare for these hearings. I do not go into a hearing 
without reading all the evidence concerning that claimant. I then 
hold the hearing and have to write directions and actually review 
the decision. 

So, I think there is an outside limit on what a judge can do effec- 
tively and in my view two to three cases a day is that limit. 

Chairman SHAW. How thick are those files when you receive 
them? 

Ms. MCGRAW. They range from a half an inch to a foot high, 
depending on how much treatment the claimants have. That is a 
very good point. Across the country you have different sized files 
based on the medical treatment that is available to citizens in par- 
ticular parts of the country. 

Chairman SHAW. Do you have clerks working for you? 

Ms. MCGRAW. I have no one directly working for me. We are 
in a pooled system. I believe that if I had someone that I was work- 
ing with it would be more efficient. 

Chairman SHAW. You have, as you say, a pool system. Are they 
reviewed by staff for you, are the files reviewed for you and sum- 
marized when they come to you or are you just given the raw file? 

Ms. MCGRAW. When the file is given to me it is what we call 
“pulled.” The exhibits have been put in chronological order. That 
is all that has been done to the file. I personally go through and 
read every piece of evidence in the file. I don’t think it is fair to 
a claimant not to have done that. 

Chairman SHAW. Are there depositions in the file or is that part 
of the process? 

Ms. MCGRAW. No. By and large, depositions do not occur in 
these cases. We are dealing with medical evidence, physical ther- 
apy, statements of activities of daily living. There is rarely a depo- 
sition unless there has been a workers comp case or something like 
that that the claimant has been involved in. 

Chairman SHAW. We have heard about incomplete medical 
records that sometimes show up. Do you order the claimant to go 
back and do you bring the doctors in? How do you handle that? 

Ms. MCGRAW. If the claimant is unrepresented, the claimant 
has filled out a form that States his medical sources. If a claimant 
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is unrepresented, I ask someone on the staff to write to the sources 
that the claimant has identified. 

If a claimant is represented, then I expect the representative to 
go out and get that evidence. 

Chairman SHAW. Is there any sworn evidence that comes before 
you? 

Ms. MCGRAW. At the hearing the testimony is sworn. 

Chairman SHAW. It is all sworn in at the hearing. These med- 
ical records can come into consideration without sworn testimony. 
Is that correct? 

Ms. MCGRAW. Absolutely. They are almost never sworn. 

Chairman SHAW. Do you find in your experience that — and this 
is getting in the area of represented and non represented claim- 
ants — I would assume that if someone has a serious claim and rep- 
resented by a lawyer, that perhaps the lawyers screen their cases 
somewhat. So, if somebody is just unhappy with the decision but 
without legal grounds, I would assume that probably if a lawyer is 
representing the claimant — the claimant probably has some 
grounds or the lawyer probably wouldn’t have taken the case. 

Do you generally find that when the lawyers are involved that 
there are stronger grounds on the average? 

Ms. MCGRAW. I don’t think that is necessarily so because I 
think there a lot of claimants out there who simply don’t know how 
to go about getting an attorney. They may have a very good case. 
Some lawyers screen. There are other lawyers who are willing to 
take the cases of almost any claimant. 

On average I would say that cases where the claimant is rep- 
resented, there has probably been more preparation of that case 
and a greater understanding of what is necessary to meet the dis- 
ability standards. 

Chairman SHAW. I would assume that most of the State bar as- 
sociations would represent this as a specialty, representing claim- 
ants for Social Security, and they could actually list that as quali- 
fied. 

Ms. MCGRAW. Yes, and when a claimant files we send out a 
form that gives them information about sources of legal representa- 
tion. 

Chairman SHAW. A list of lawyers? 

Ms. MCGRAW. Not specific lawyers, but places to go to look for 
lawyers. 

Chairman SHAW. That is interesting. What is the general qual- 
ity of the lawyers who practice before you? That is not a fair ques- 
tion, but I am going to ask it anyway. 

Ms. MCGRAW. By and large, it is good, although in any forum 
like this there are those that don’t do such a good job. I think that 
Social Security takes the view that the job of developing the record 
is the Judge’s. There are some lawyers out there who do take the 
view, “Judge, it is your job. We will let you do it. Ultimately, it is 
your responsibility.” 

Unfortunately, that happens sometimes, but it is not the normal 
course of events. 

Mr. MATSUI. Thank you very much, Mr. Chairman. I want to 
thank all of you for your testimony. 
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Let me follow up with Ms. McGRAW. on the questions that Mr. 
Shaw was asking. My understanding is that there are groups of 
lawyers in various communities, Sacramento, for example, where I 
represent, in which they kind of specialize in Social Security claim 
issues or workmen’s comp claim issues. 

We have a law school in Sacramento. It is McGeorge School of 
Law. Oftentimes the lawyers will recruit some of the law students 
to participate in this. I would imagine that law students can come 
before you as well. I have gone through the process with some of 
the professors and some of the lawyers and some of the students 
over the years. 

I find, as you suggest and I think that Mr. Shaw was suggesting, 
some are really good and some are not so good. You get all kinds 
of variations here. Do the Administrative Law Judges? They come 
to know this over time, they are more careful in some cases than 
they need to be in others, I would imagine. 

How does that affect the issue of closing the record, which obvi- 
ously is the big issue in terms of the point of view of the ALJ 
judges in terms of why the case never closes? That is why you have 
somewhat a backlog here. 

Can you discuss that with us a little bit? Go ahead, and then I 
will follow up. 

Ms. MCGRAW. Generally, when someone is represented, I leave 
it up the representative to develop the record. I will often identify 
pieces of evaluated that I feel are missing and need to be obtained. 
I leave it to the representative to do that. 

So, the closing of the record, if a representative is not doing their 
job, it might disadvantage a claimant. I agree with you. Represent- 
atives are being paid a lot of money, and I think they have an obli- 
gation. I think it is part of the process that they should be held 
to that obligation to properly develop the record. 

Mr. MATSUI. It is so difficult to know when that happens and 
when that doesn’t happen. Obviously Mr. Pickering 

Ms. MCGRAW. I can honestly say, there is discussion that there 
are some attorneys who hold back evidence and then they spring 
it on the Appeals Council. I don’t see that happen very often. I 
don’t believe attorneys are doing that and representatives are doing 
that. I think what sometimes happens is a claimant loses and then 
a representative will say, “Well, I am going to send this claimant 
to another doctor and have another opinion.” 

Then that opinion gets offered at the Appeals Council level and 
as a result the case gets remanded because it raises a question 
about the decision. That is a somewhat frustrating situation for 
ALJs. 

Mr. MATSUI. I can appreciate that. 

Chairman SHAW. If you would yield to me just for a moment, 
I want to develop this line of questioning a little bit because I am 
confused. I am hearing an inconsistency which probably isn’t there. 

Do you mean after you rule in a case that the claimant can go 
get another opinion from another doctor and that would be admit- 
ted at the appeal level at the District Federal Court? 

Ms. MCGRAW. I have had that happen on multiple occasions. 
That is not unusual. 



212 


Chairman SHAW. Well, then the record is kept open as it goes 
up the appellate process. 

Ms. MCGRAW. We do not close the record. We have no authority 
right now to close the record. 

Chairman SHAW. So, you can get reversed on evidence you 
never saw? 

Ms. MCGRAW. I won’t get reversed. I will probably have the 
case sent back to me, and that happens a lot. 

Chairman SHAW. Okay. Thank you. 

Mr. MATSUI. On the contrary side of that, and I have a totally 
open slate on this because this is kind of like Groundhog Day to 
me. This has been like a lot of times we have had discussions on 
this and the caseload. The backlog just keeps growing more and 
more and we really need to solve it. 

I really appreciate the Chairman holding these hearings and 
really trying to come to grips with it. In your opinion, and of course 
I am asking you to speculate and I am somewhat reluctant to do 
this kind of — in a formal hearing, because I don’t want to create 
a bias for you. Is it in your opinion that the lawyers or representa- 
tives of the claimants — do you think they are gaming the system 
when they do this? 

I mean I know that there are a lot of doctors in various commu- 
nities that specialize in these areas. You know, you can cherry 
pick, I guess, and pick and choose. You see, probably, the same doc- 
tors in the reports over and over again. 

Tell me, is that a gaming of the system? Do you think there is 
some of that going on? Again, if you don’t want to answer it, that 
is fine, because you do have to maintain your independence here. 

Ms. MCGRAW. I think our representatives are putting their best 
foot forward for the claimants, trying to get the case allowed. I do 
see doctors who are used repeatedly by particular representatives. 
The system allows that. I am not sure how to correct that, to tell 
you the truth. 

Chairman SHAW. Mr. Lewis. 

Mr. LEWIS. What is your opinion, the panel, of continuing to 
keep the record open or closing the record? Are you in favor of clos- 
ing the record? 

Mr. BERNOSKI. The Association of Administrative Law Judges, 
and I believe most administrative law judges in the field, are of the 
opinion that the record should be closed because this provides ad- 
ministrative finality to the adjudication process. 

In my opinion at some time the record has to be closed and the 
case has to come to an end. We believe that the best point for that 
is at the conclusion of the ALJ hearing when the decision is actu- 
ally signed and issued. At that point the case record should be 
closed. 

There should be at that point a process for an appeal on the 
record, a certiorari appeal on the record that has been compiled. 

Mr. LEWIS. On the question of employment representatives, 
should there be a system of certification for these claimant rep- 
resentatives or some standard procedures that are set forth for 
these representatives? 

Mr. BERNOSKI. Well, our association hasn’t taken a position on 
that issue, but I will offer my opinion. I would say yes. It is not 
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uncommon in the government system of administrative hearings to 
have some type of a certification process by the government Agen- 
cy. I think it would be appropriate for the Social Security Adminis- 
tration to do that. 

We have a system in place, but it is not very well developed. I 
think there could be work done in this area. It would provide pro- 
tection to the claimant to have the government, the Social Security 
Administration, certify the claimant representatives. 

Hopefully we would have better quantity representation. You 
must understand that not all of the representatives are required to 
be attorneys. We have people representing claimants before Admin- 
istrative Law Judges who are not attorneys and do not have the 
skill and training of an attorney. 

In my personal opinion, that is probably where most of the trou- 
ble is, in that area as opposed to attorney representatives. 

Mr. LUBBERS. If I could add a quick point on that. With respect 
to attorneys, under the Agency Practice Act, all attorneys are 
deemed to be qualified to participate in Agency proceedings. So, a 
special law would be needed to allow certification of attorneys in 
SSA cases. With respect to the non-attorney representatives, how- 
ever, it is a different matter. 

Mr. PICKERING. On the closing of the record, the American Bar 
Association takes the position that if you do close the record, it 
should not be until after the ALJ hearing, but there should be a 
good cause exception for claimants who have been unable through 
no fault of their own to gather necessary evidence. 

The alternative, if there is no additional evidence, is for the 
claimant to start a new proceeding. There is no res judicata here 
and I would like to emphasize, even though representation is desir- 
able, we are not dealing with an adversary process. 

The Social Security Program is a social insurance for the benefit 
of the people of this Nation. Consequently, they are entitled to 
some help. That is one of the reasons why we suggested that the 
ALJs be able to take a more active role in questioning and in try- 
ing to assist people to get a full record so that rights are not arbi- 
trarily or without reason denied. 

Mr. LEWIS. Just following up on the adversarial role, you know, 
there has been some that believe that the Social Security Adminis- 
tration should be represented at the hearing. What is your feeling 
on that? 

Mr. VERKUIL. Maybe I can offer something on that score. In the 
study that Jeff Lubbers and I are doing for the SSAB, we will ex- 
plore this more fully. The following case serves as a basis for gov- 
ernment representation. 

The first assumption is that when this process started out there 
were no representatives for either side. The ALJ in the Richardson 
V. Perales case in 1971 was approved by the Supreme Court as 
having a three-hat role: represent the claimant, represent the 
United States, Foreign Sales Corpration, and be an objective de- 
cider. 

Now, over the years one of those hats has dropped off, since the 
claimant is now represented in 80 to 90 percent of the cases. That 
is the reality. So, now the judge has got two hats, is that right? 
This puts the judge in an awkward position vis-a-vis the claimant 
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because by trying to question the claimant the judge often feels, he 
or she may be showing a kind of bias against the claimant. 

Now, the process looks imbalanced. So, the notion would be to 
give the judge the independent role, keep the one most important 
hat, but give the other one over to a government representative. 
This representative could also serve in preparing the case. Impor- 
tantly, if there are two lawyers, or even if there are two non-law- 
yers, before a hearing, cases can get decided without having to go 
to a hearing. That happens frequently in other settings. Certainly 
in our criminal justice system it happens all the time. So, there is 
that opportunity and that is the case for it, I think. 

Mr. LEWIS. So, obviously, you feel like this would speed the 
process up. 

Mr. VERKUIL. It could have that effect. I don’t want to be com- 
mitted to a precise definition because we really haven’t finished the 
study. But, of course, that is one of the issues that would be ex- 
plored, i.e., whether it would have a positive effect. 

Mr. LEWIS. Thank you. 

Chairman SHAW. Mr. Becerra. 

Mr. BECERRA. Thank you, Mr. Chairman. Thank you again for 
this second of two hearings on this matter. 

Thank you all for your testimony. 

Let me ask a series of questions, and I will try to go through 
them quickly. Do disability examiners follow precedent in reaching 
their decisions on whether or not a claimant deserves or does not 
deserve benefits? 

Ms. MCGRAW. Well, they have objective medical standards that 
they use. Court precedent is not really a part of their world. They 
follow the POMS. In my experience from reviewing these cases, I 
would say that they are driven by the objective medical evidence 
in the record. 

Mr. BECERRA. So, it is principally a fact-finding mission that 
these examiners undertake. 

Ms. MCGRAW. What is critical is developing the record properly, 
getting the medical evidence that relates to the claimant’s impair- 
ments. 

Mr. BECERRA. Now, do the examiners have any interaction with 
the claimants? 

Ms. MCGRAW. By and large they do not. They may call them 
on the phone. I see phone contacts asking questions of the claim- 
ants. If you are familiar with the prototype, with the 10 States 
where there has been some change at the DDS. The idea was to 
have a face-to-face contact at the DDS level. The Commissioner has 
now eliminated that face-to-face contact with the claimant, even in 
prototype States. 

Mr. BECERRA. Is that working well? 

Ms. MCGRAW. It has just started. I can’t tell you. I think that 
most people believe that face-to-face contact assists in deciding a 
case. 

Mr. BECERRA. That would be my gut reaction as well, that you 
are trying to make a judgment on someone’s disabilities which in 
many cases is emotion. To not have a face to face, to have a paper- 
work administrative act occur which could be life or death for an 
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individual probably doesn’t help that individual feel comfortable 
with the final decision if it is adverse. 

It just seems to me that you add to the mounting number of days 
and delay that occurs. It is kind of horrific to see that at the very 
final stage of this process at the Federal court level, there is a 64 
percent, nearly a two-thirds result of either remand or granting of 
the claimant’s case. Two-thirds, if we had that in our judicial proc- 
ess, we would be swamped from here until eternity. It just doesn’t 
make any sense that 64 percent of all the cases by the Federal 
court have to be in some way returned to the system to be re- 
viewed. 

It seems to me we don’t do enough at the initiative stage and if 
it is accurate that most of these claims that have some difficulty 
take up to 3 years to complete 

Chairman SHAW. At what level is that? Is that from the District 
Court? 

Mr. BECERRA. You are correct, Mr. Chairman. The numbers 
that I am showing from the Social Security Administration show 
that 6 percent of the cases presented to the Federal court are al- 
lowed and 58 percent of the cases are remanded, which could mean 
at the end of the day the ALJ still dismisses the case or finds ad- 
versely to the claimant. 

The fact remains, it has to go through the process again. So, you 
are adding additional time, delays, grief for the claimant. Even in 
our court system, which most people complain about to begin with, 
I guarantee you, two-thirds of the cases that go to the court on the 
appellate level do not have some type of positive or recurring activ- 
ity. 

So, we have got to deal with that. If it takes that long, it just 
seems to me that we have to do a lot more up front and that prin- 
cipally means, not just at the examiner level, I would hope, and I 
know there have been some recommendations, that we talk about 
the collection of evidence. 

I would think that we could do a much better job at the adminis- 
trative level of telling claimants, who are not claimants at that 
point, they are just hoping to be beneficiaries, what they need to 
do to get the process running. That means give them a better sense 
of what kind of evidence you all look at so they understand what 
they need to provide in terms of medical records; they understand 
that certain evidence that may be provided by non-medical individ- 
uals could be helpful in their case. 

It just seems that as you try to prepare a better record that we 
can do a lot more through the administration, on the government 
side, of helping prepare the case and giving claimants the informa- 
tion they need. Perhaps it is a brochure that tells them, “Get ready 
if you think you are qualified. This is also what you will have to 
go through if you have to appeal.” 

So, they know what they need to keep so they can remember the 
name of that one physician who said this or that, who never really 
did a document at a particular visit to an office or something along 
those lines. 

Time and complexity of cases. I wouldn’t go into because I think 
I just did. It seems to me that if you can’t get it resolved well at 
the examiner stage, you are in real trouble. It just seems that for 
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most of these folks, many of whom are on fixed incomes, it is a 
travesty to expect them to now try to find an attorney and in many 
cases go without an attorney and make it through the process. 

Mr. Chairman, I see my light is on. Let me just have one last 
question. 

Should the government be a party in these ALJ proceedings? I 
know that has always been a question that is out there. I guess if 
you have a process in the sense that the government prosecuting 
its case and being seen as an opposing party to the claimant, it cre- 
ates an adversity and it makes it difficult. 

At the same time, perhaps if we help rid ourselves of the frivo- 
lous cases because now you have the government prosecuting this 
matter to try to engage the claimant in a more robust collection of 
evidence. 

Perhaps what we do is also make the claimant better develop the 
case. Of course, if you have a claimant who is not prepared or 
doesn’t have good representation, you are now facing Goliath in the 
government. 

Is there any thought on what we should do in terms of that? 

Mr. HILL. Yes, I think at OHA one of the problems and one of 
the things that takes a lot of time is developing the case. The sim- 
ple fact of the matter is cases are not as well developed as they 
should be coming up. 

Now, a lot of that may be due to the extreme time constraints 
the DDSs, the State agencies are under. The fact of the matter is, 
we get a lot of cases in OHA office that are not well developed. We 
also have a lot of cases that come in that when you have worked 
in the business long enough you look at it answer say, “This is 
probably a pay.” 

The evidence isn’t there. You have to go get it. There are a cou- 
ple of ways to get it. One of the things that was done in the past, 
when we had the Senior Attorney Program, we reviewed these 
files. If it looked like a pay and the people were reported, we could 
make a call to the representative. When the representative at that 
point recognizes that these cases that we were looking at as prob- 
ably pays, you would be surprised how fast evidence can come in 
under those circumstances. 

Mr. BECERRA. I agree. 

Mr. HILL. That is one way to handle it. One of the advantages 
to having somebody represent the government is they will be re- 
sponsible for developing the case. Very quickly, I think what is 
really wrong with OHA is that cases sit and sit and sit. They are 
either in line, we are waiting for evidence or there are some time 
periods that have to run. 

The basic problem is they are sitting there waiting for somebody 
to do them. The quicker we get through them, the quicker we have 
somebody who can make a recommendation, “We should go after 
this real quick because it looks like pay,” the better off we are. 

Mr. BECERRA. In that regard, don’t we have funding that is 
going in the opposite direction of caseload? The SSA has less 
money today to administer these cases than it did before and its 
caseload is ballooning. 

Mr. HILL. It is going up and we need a better way of triaging 
those cases that don’t need to go to the judges because that is time 



217 


consuming. Necessarily, it involves all kinds of assets. There are a 
lot of cases that they really shouldn’t be involved in. 

Ms. MCGRAW. I would suggest, if that case can be paid when 
it comes in the door, DDS didn’t do its job. It never should have 
gotten in the door. It should have been allowed earlier in the proc- 
ess. 

Mr. BECERRA. Thank you, Mr. Chairman. 

Mr. BERNOSKI. On the government representative, as Mr. 
Verkuil indicated, there is a definite probability that this could 
speed up the process. 

During last week’s hearings, it was demonstrated quite conclu- 
sively that the case doesn’t get active until the attorney from the 
claimant gets involved in the case. That unfortunately happens 
most generally at the Administrative Law Judge level. If the gov- 
ernment also had an attorney involved in the case at that level, 
these two attorneys could more completely develop the case at an 
earlier time. There could be a resolution of the case, as Mr. Verkuil 
said, on a compromise basis or on a settlement basis as is normally 
done in the court system. 

I think that would be a beneficial aspect that would help the 
claimant in the process. 

Chairman SHAW. I think Ms. Ford wants to jump in here. 

Ms. FORD. Yes. We are opposed to having SSA represented. I 
think that changes the entire dynamic and the relationship be- 
tween SSA and the claimant. 

Chairman SHAW. Yes. 

Ms. FORD. The SSA is supposed to be helping the claimant get 
that evidence. To put SSA in a position of being in an adversarial 
role against the claimant totally changes things. I think it would 
have to change the nature of an ALJ hearing. You couldn’t have 
SSA in two roles in that hearing. 

I think the perception of unfairness of the process would be tre- 
mendous. This Subcommittee actually has testimony, significant 
amounts of testimony from the government representation project 
in the early 1080s that was submitted on behalf of claimants. 

I would be happy to dig that out and resubmit it as it stands, 
but it is in the record, documenting the problems that claimants 
encountered in these types of very adversarial hearings. 

Mr. BERNOSKI. Mr. Chairman, I think a point has to be made 
that having the government represent itself helps expedite the 
case, but if it becomes a prosecutor, then Ms. Ford is correct. It be- 
comes not only an adversarial process, but a process where most 
claimants won’t be able to hold their own. It would cost them addi- 
tional money for the new attorneys that they would have to hire. 

We are trying to figure out a way to promote the full and expedi- 
tious development of the record without turning it into a strong 
prosecutor process. 

Mr. VERKUIL. Excuse me. Maybe the word “prosecutor” crept in 
when I drew an analogy to the criminal process. If so, Mr. Becerra, 
I withdraw the word. That is an inappropriate reference. Social Se- 
curity attorneys do not do a prosecutorial function. There is a 
claimant helping function. It would still be that. 
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We should focus on the fact that Social Security is the only ALJ 
setup where there is no government representation, or one of the 
few I can think of. 

In most cases, an ALJ presides over a formal hearing. So, that 
to bring an attorney in would not be an extraordinary act in terms 
of the ALJ’s experience. But surely, even if that happens, the na- 
ture of the process still would be different from formal ALJ pro- 
ceedings. It wouldn’t be as adversarial. It might be more so in some 
contexts, but it would still be a claimant helping process and the 
statute wouldn’t change in that regard. 

Chairman SHAW. I want to refine a point. Mr. Becerra brought 
out a statistic which, on its face, appears to be startling, but it may 
not be as startling as it appears to be. That is that 58 percent of 
the cases appealed to the District Court are remanded back. That, 
by the way, is up from 48 percent in the year 2000. 

What percentage of the cases are appealed? We have to know 
that figure first before we know how startling that 58 percent is. 

Mr. VERKUIL. I think I can help you with that. There are ap- 
proximately 120,000 decisions at the Appeals Council level and 
about 75 percent are denied, so that leaves you about 90,000 cases 
that come to the Appeals Council and have not been paid. Of that 
90,000, the Federal court only gets, say, 15,000. So, the percentage 
would be — we can do the math. It is 15 or 16 percent. 

Chairman SHAW. About 15 percent. 

Mr. VERKUIL. There is a lot of drop out. 

Chairman SHAW. Mr. Brady. 

Mr. BRADY. I agree with Mr. Becerra’s observations about im- 
proving the initial decision-making in this whole process. As to the 
panel, I really appreciate your testimony today because it seems 
like this process is just ripe for a major overhaul. Not only because 
between this and SSI we are talking about 5 percent of the Federal 
budget, not just because there are very tragic individual con- 
sequences for not doing this right, for cases. 

There are so many areas of improvement open in this whole proc- 
ess, it just cries out for a major change in how we handle all this. 
The more homework I do, the more I am becoming convinced that 
the process is legally top heavy in the sense that we have an emer- 
gency room full of non-emergency cases. All important, but many 
which could have been treated accurately, faster, better and sooner 
in the process. 

By its nature, the legal process in the courtroom is deliberate. It 
is complicated and it is expensive. My thought is that it ought to 
be reserved for, not only as part of our due process, but reserved 
for the cases that are the most complex, where the decisions of fact 
and prospective really are difficult. They require the expertise of a 
legal mind in going through that. 

The only way that works is if we dramatically strengthen the ini- 
tial process. 

Many of you offered good ideas on how to do that. As to the issue 
of how do we create an appellate model that works well, that really 
applies those legal resources to those truly legal cases. What appel- 
late models would you suggest we look at that this Committee or 
the Social Security Administration look at if we are to undertake 
a major overhaul in the appeals process? 
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Mr. VERKUIL. Well, we have several alternatives. One, as an 
appellate model in the court system, Mr. Brady. 

Mr. BRADY. Well, within the whole process. 

Mr. VERKUIL. Oh, within the whole process. 

Mr. BRADY. Whether it is equivalent to the U.S. Department of 
Veterans Affairs (VA) or Workman’s Compensation. 

Mr. VERKUIL. We have a VA system which now has become 
much more formalized where there is a Court of Veterans Appeals 
and it reviews decisions. Then there is appeal on legal questions 
to the Federal circuit. 

We also have a Tax Court which as an Article I court, resolves 
most cases involving taxpayers even though there is a District 
Court option. That is, the taxpayer has a choice between an Article 
I or an Article III determination. The Article I is vastly preferred. 
About 90 percent of the cases go through an Article I court and 
then on to an appellate review in the Federal court system. So, 
that is another model. 

Mr. BRADY. Well, which one, in your opinion, works better in 
the whole process of fair, timely, accurate decisions as early in the 
process as possible, and then the legal system really gets to the 
heart of the more complicated matters? 

Mr. LUBBERS. It is a very hard question because there are so 
many levels in the process. I think that most of the comments from 
the panel today were that you want to try to resolve as many cases 
as you can at the beginning, when the stream of cases is at its 
widest. So, there are a lot of recommendations that have been 
made to improve the initial disability determination service review 
of cases. 

Then the stream narrows a little bit at the reconsideration level. 
Some people have suggested getting rid of that. You have the ALJ 
process. Appeals Council and court. So, you have a multi-stage 
process and when you change one process, it affects all the other 
processes. 

Mr. BRADY. Back to the question of which, in your opinion, 
which model ought we look at for significant improvement. 

Mr. LUBBERS. I think the basic structure of having an initial 
determination process at the State level is sound. I will consider 
perhaps not having a reconsideration level before going to the Ad- 
ministrative Law Judge system for the full hearing. Then the ques- 
tion is, do you need further review at the Social Security Adminis- 
tration Appeals Council? 

The panel has differed on that. I think the basic structure of 
maintaining an Administrative Law Judge hearing is something we 
can all agree on. 

So, I don’t have a major structural change of the process, but I 
think you have to look at each step and make changes. We think 
a Social Security Court could help. 

Mr. VERKUIL. The reason why, and I would say in response 
that we came out favoring an Article I, Social Security Court, pre- 
cisely because in the current system, in the Article III system, 
there is no feedback loop. 

These Federal District judges get 15,000 to 20,000 cases a year. 
They remand more than half, as was pointed out. That remand is 
a total disconnect. It doesn’t even go back necessarily to the same 



220 


decider. Nothing is learned and there is no education and uni- 
formity gained from that kind of a process. 

An Article I process, however, with a Social Security Court who 
are experts in the field, could be more closely tied to educating 
what was wrong. If you have to remand a case, you want the de- 
cider to learn why the case was remanded and to get it correct the 
next time. 

An Article I system has a feedback loop that doesn’t exist in Arti- 
cle III because it is just two different worlds. If you create an Arti- 
cle I court with rule making and other powers that would be pro- 
vided through the Agency, you could define issues more clearly. 
You could have more accountability at the administrative system, 
and there would be connections. 

So, that is the argument in favor of it. That is why we would say 
we think the case for Article I is worth reconsidering. 

Mr. PICKERING. The view of the ABA on this is that it may be 
time to revisit whether we change the system or judicial review be- 
tween Article I and Article II courts. 

The real problem here, as you have identified, is getting the sys- 
tem right at the beginning. Everything else will fall into place if 
we have a much better intake system, much better development of 
the record and help given to these people, many of whom are not 
represented by attorneys and need the help of the tryers of fact as 
to what are the deficiencies in the record. The better the product 
is from the beginning, the more likely it is that everything else will 
fall in place. 

Mr. BRADY. Thank you. 

Mr. BERNOSKI. It is our opinion, as we indicated in our written 
statement and during the testimony, and I agree with the other 
panelists, that the first thing that must be improved is the initial 
intake, review and decision. It should be based upon the legal 
standard that the ALJs use. 

The case is then appealed to the next level, and that is where 
the government representative is important. The government rep- 
resentative would develop the case as needed and would com- 
promise or settle the cases that could be settled at that point. 

After the Administrative Law Judges hearing, we are of the opin- 
ion that the next level of appeal, if there is going to be one in the 
Agency, should be, to a three judge Administrative Law Judge 
panel. That panel is based on the Bankruptcy Court model, which 
is working well. That would give a higher and more careful level 
of review. 

After that, we believe the case should go into the Eederal District 
Court because that seems to be the preference of the bar. Congress 
also seems to be very comfortable with the Eederal District Court 
review of Social Security cases. Although there seems to be an in- 
terest in exploring a change at that level. 

Mr. BRADY. Okay. Thank you, Mr. Chairman. 

Chairman SHAW. Ms. Eord, go ahead and then Mr. Matsui has 
some questions. 

Ms. EORD. Eirst of all, I am in an agreement with the other wit- 
nesses who have said that the front end is the important place to 
be putting our time and effort — in case development and evalua- 
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tion. From our perspective, the process needs to remain informal 
for the claimant because this is a very difficult process. 

Not all medical evidence may be available at all points along the 
process. We have to help that claimant put as much forward as 
possible. 

I think one point that keeps getting missed is the fact that sub- 
mitting a new application is not a valid choice for many people. If 
you are applying for Title II benefits, you must apply for benefits 
for a certain period of time to keep your connection to the recency 
of work — you must have worked 20 out of the last 40 quarters be- 
fore the period applied for. 

So, if your case has been denied, and then you are forced later 
to reapply, you may in fact lose eligibility permanently (res judi- 
cata) for benefits that you in fact should have been found eligible 
for. 

I am not sure that the question at higher levels of appeal should 
be, “What was wrong in the earlier decision so much as the ques- 
tion might be, what more do we know about the claimant now at 
this later stage of the process?” Thank you. 

Chairman SHAW. Well, Ms. Ford, just to expand on that 1 sec- 
ond, though, let’s assume none of these guys get into the case and 
the claimant is settled very, very quickly to everybody’s satisfaction 
and then several years later, perhaps someone who was 50 percent 
disabled becomes 100 percent disabled. They can go back, can’t 
they, at any time on that? 

Ms. FORD. The date of application is going to be important for 
the back benefits for a lot of folks. Also, in Title II their claim of 
when disability began has to be within that time period of having 
worked 20 out of the last 40 quarters. 

In Title II, there is the potential for waiting too long and losing 
benefits or losing eligibility. 

Mr. LUBBERS. I want to make a quick point, Mr. Chairman. 

Chairman SHAW. I am confused by that. 

Mr. LUBBERS. You mentioned a 50 percent disability. My un- 
derstanding is that in the VA system you can be partially disabled, 
but in Social Security, you are either disabled or you are not. 

Chairman SHAW. That’s correct. 

Mr. HILL. There is another real misunderstanding, when you file 
an application for disability insurance benefits, you allege an onset 
date. That onset date is not the date you file the application. I 
could file an application today alleging I was disabled December 1, 
1988. If I have the evidence to show that I was disabled December 
1, 1988, I will be awarded benefits, provided my case is approved. 

Chairman SHAW. One of the disadvantages that we have, and 
it probably is obvious from some of the questions that we are ask- 
ing. We are trying to help reform a system that we have never seen 
before, even though you are a lawyer, aren’t you? 

Mr. BRADY. No. 

Chairman SHAW. No? You plead not guilty? 

Mr. BRADY. Not guilty. 

Chairman SHAW. Bob and I are reformed lawyers, but neither 
one of us have been through this process. Most lawyers haven’t. 
Mr. Matsui? 
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Mr. MATSUI. May I ask, Ms. Ford, because I did ask the Admin- 
istrative Law Judges about the closing of the record, I would like 
your thoughts? Perhaps, Ms. Shor, if you want to add to it, if you 
have any new thoughts on this. 

Ms. FORD. Well, we think the record should remain open as it 
is allowed to be now. There are some limitations. I understand 
what has been said earlier, but as I understand it, there are some 
limitations on what new evidence could come in after the ALJ level 
or the appeals level. It depends on whether the new evidence re- 
lates to the period of time before the ALJ hearing. 

There are some limits on new evidence. There is, therefore, some 
pressure on the claimant and the representative to get evidence in 
early. 

This is so important for the claimant, I don’t think that we 
should be closing the record before it is absolutely necessary. 

If it can be handled by remanding — as it is now — or otherwise 
taking a look at the evidence, whatever is available that tells us 
more about that claimant and whether or not they have an impair- 
ment that is disabling ought to be looked at. 

Chairman SHAW. Did you want to add to that? 

Ms. SHOR. I think with the discussion earlier about Federal 
court, the statute provides that there has to be good cause and evi- 
dence has to be not cumulative and has to be new and material. 
The evidence that is going into Federal court cases is already quite 
tightly restricted. 

I don’t think you would want a situation where someone with 
perhaps diverse symptoms and an undiagnosed case at the time 
they appeared before an ALJ, and was subsequently given a diag- 
nosis of Multiple Sclerosis, for example. This happens quite fre- 
quently because it is a condition that is so difficult to diagnose. It 
seems more administratively efficient to deal with that case on re- 
mand when in fact the policy of the Social Security Administration 
is to send Federal court case remands back to the ALJ who heard 
the case in the first place; rather than to tell that person to file 
a new application and go back to the front of the line. 

That is the important reality. People with new evidence are not 
going to disappear. If the door were slammed in their face imme- 
diately and they were told, “Under no circumstances and for any 
reason new evidence will not be accepted” the Social Security Ad- 
ministration is not free from dealing with that person. They will 
go back to the front of the process, file a new application and fre- 
quently will find themselves disadvantaged by that choice. 

Mr. MATSUI. Thank you. 

Chairman SHAW. Well, we have learned about a lot of problems. 
I think it is going to take, a lot of independent study. Professor, 
perhaps you will come in with some answers that we will have a 
hearing on at a later date with your study. Perhaps the American 
Bar Association might come in with some study and suggest rec- 
ommendations. 

The problem really is going to have to be looked at by the people 
who are in the system and know the system well as to how to 
streamline it. 
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One further question I do have, though, and I would like to ask 
this of both the judges. What is your current case backlog? I am 
concerned exactly as to where the delays are. 

Ms. MCGRAW. It varies widely from office to office. Within my 
office I am now processing cases, requests for hearing that have 
come in our office in February of this year. We are pretty caught 
up. Then there are other offices around the country that are woe- 
fully backlogged. 

Chairman SHAW. Is that because of the — I will try to put it deli- 
cately, but I am not sure I can — about the work ethic of the judge 
involved? 

Ms. MCGRAW. No, I can’t really tell you why that is. Mr. 
Bernoski, you may have a better understanding of it. I don’t know 
the reason. I know that that is the situation in our office. 

Chairman SHAW. In Federal courts the work ethic of the judge 
has a lot to do with it. 

Ms. MCGRAW. It does, there is no doubt about that. 

Mr. VERKUIL. It varies greatly at all levels, administrative law 
judges and District judges. 

Chairman SHAW. Some judges have a huge backlog just because 
they are not working enough. 

Mr. BERNOSKI. The overall backlog in the Agency, as we indi- 
cated, has grown. I believe it is around 490,000 cases or in that 
neighborhood at this point. 

As Ms. MCGRAW. indicated, that backlog does vary between in- 
dividual offices for various reasons. Some offices just have more 
cases coming in. Some have more Administrative Law Judges. 
Some have more staff. So, to some extent, it is particularized in the 
offices. 

But the overall backlog for the Agency is growing. The HPI has 
hurt us to the extent that, as Ms. MCGRAW. testified, the confu- 
sion that has been caused by the API process has allowed fewer 
cases to be set up for hearings. That has caused backlogs to grow, 
together with the filings of more cases. 

Chairman SHAW. What is the average backlog in your area? 

Mr. BERNOSKI. In our office, we were relatively current, but it 
is growing now. There seems to be more cases coming in. 

Chairman SHAW. What is current — Eebruary? 

Mr. BERNOSKI. Eor us current is about 6 months. 

Chairman SHAW. I see. Thank you all very much. We very much 
appreciate it. It has been very enlightening. We are trying to build 
some knowledge in this area, which I think is tremendously impor- 
tant to the people we serve. 

Thank you very much. 

[Questions submitted by Chairman Shaw to the panel, and their 
responses follow:] 

Consortium for Citizens with Disabilities 
Washington, DC 20006 
August 9, 2002 

The Honorable E. Clay Shaw, Chairman 
Subcommittee on Social Security 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Shaw: 
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This is in response to your letter of August 1 requesting additional information 
regarding the Social Security disability programs’ challenges and opportunities. Spe- 
cifically, you asked: 

1. There have been suggestions that to improve the entire disability de- 
termination process, the claimant’s record needs to be better developed at 
the disability determination services (DDS). This would involve obtaining 
more complete medical evidence earlier in the case. SSA’s procedures in- 
clude field office and DDS personnel advising claimants of the information 
needed to determine their eligibility for disability benefits. Are these pro- 
cedures not being followed? Is the information that is now provided not 
adequate? If not, what else can be done to better gather and develop the 
evidence? 

I suspect that the ability of claims representatives and DDS staff to properly col- 
lect evidence would depend on a number of factors, including the workload of the 
individual and the tools available to assist in the process. Collection of better evi- 
dence earlier requires that SSA look carefully at all of the factors that currently 
hinder the effort. Applicants come to SSA with varied backgrounds. Some will not 
understand the process or the importance of the evidence; some may not have con- 
sistent treating medical sources in their history; and still others may not fully grasp 
their own impairments. SSA should look at all of the relevant factors, such as: 
whether the claimant needs assistance in understanding the process and the nature 
and importance of the material to be collected; whether the field offices and DDSs 
have adequate staffing and resources to thoroughly carry out evidence collection 
functions, including necessary follow-up with treating sources; whether physicians 
and others from whom evidence is sought are given enough guidance about what 
documentation is needed and the importance of a speedy response; whether consult- 
ative exams should be purchased earlier in the process for those without adequate 
medical treatment histories; and whether payment rates for consultative exams are 
adequate. 

It would be valuable for SSA to work with claimants’ representatives, including 
attorneys, who have proven their ability to collect otherwise unavailable evidence. 
SSA should identify the key differences in the approach to evidence collection be- 
tween these claimants’ representatives and the SSA and DDS staff who have the 
statutory responsibility for evidence collection. It may be that the overall elements 
are the same (letters of request, follow-up phone calls, and etc.), but that the details 
or implementation differ (initial interview with claimant, content of the letter to 
physicians, number of follow-up calls, and etc.). I believe that such an effort could 
only result in useful, valuable information for SSA to use in assessing its own proce- 
dures. 

2. In your testimony of June 20 (page 4), you state that you believe a 
claimant’s record should remain open so they are not wrongly punished for 
events that may be beyond their control. Could your concerns regarding 
closing the record be mitigated if claimants were provided sufficient pro- 
tections? If so, what protections would be needed for you to support clos- 
ing the record? 

Some of my concerns regarding closing the record could be mitigated if claimants 
were provided sufficient protections. These protections would have to include a hold- 
harmless provision for claimants whose late evidence is not accepted for purposes 
of reaching a decision. The claimant would have to be protected against application 
of the doctrine of res judicata — the period of time covered by a decision would need 
to be open for further decisionmaking in the future should late evidence become 
available. This must protect the claimant in at least two ways. The claimant should 
be able to apply again for the same time period and be able to receive any back 
benefits for that period without being negated by res judicata. Further, those claim- 
ants whose coverage has expired due to application of the recency of work test (in- 
sured status requires 20 quarters of coverage out of the last 40 quarters) must be 
able to apply again for that same time period, should late evidence be available, 
without being negated by res judicata. It is interesting to note that, in 1990, when 
Congress addressed the notices which SSA sends to beneficiaries and claimants, 
there was a clear recognition that re-application, under current policy and accepted 
legal doctrine, does not equate to an appeal. 

Another way to address this issue might be to allow a case to be reopened. How- 
ever, the current regulations on reopening a case place time limitations on the re- 
opening, leave the decision to reopen to the discretion of the Commissioner, and do 
not allow appeals on the decision regarding reopening. 

Even if the above concerns were addressed, I would be concerned about the poten- 
tial delay in the process. Claimants with late evidence would be forced to begin 
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again and go through the entire process. I would expect this to increase, rather than 
decrease, administrative burden. In addition, from the claimant’s perspective, the 
refusal to accept late evidence and the insistence on making a decision on a less- 
than-complete record would create the appearance of arbitrary decisionmaking and 
government waste. 

As the process currently stands, late evidence is accepted under certain condi- 
tions, avoiding the appearance of arbitrary decisions and allowing a common-sense 
result of a decision made on the basis of all available evidence. Existing statutory 
and regulatory provisions recognize the need for the system to be flexible enough 
to admit such evidence on a limited basis. I believe that if the acceptance of late 
evidence were viewed in a common-sense way, there would be no problem with en- 
suring that all available evidence is brought into a decision. I believe part of the 
problem with late evidence is the perception that a remand to the ALJ from the Ap- 
peals Council or the district court is indicative of a bad or wrong decision. In many 
cases, it is merely indicative of late-arriving, but relevant, evidence. Quality assur- 
ance mechanisms should take this into account. 

3. The Social Security Advisory Board, in their testimony of June 11 
(page 8) recommended that the Social Security Administration (SSA) con- 
sider establishing a system to provide certification for claimant representa- 
tives and establishing a system to provide certification for claimant rep- 
resentatives and establishing uniform procedures for them to follow. What 
are your comments on this? What are the pros and cons of implementing 
these suggestions? 

I do not believe that certification is necessary, given the tools already available 
to SSA for ensuring proper behavior by representatives and the bureaucracy it 
would be necessary to establish for a certification process. The limited administra- 
tive funds available to SSA can be put to far better use in improving the disability 
determination process. 

In 1998, SSA issued final rules governing the conduct of all claimants’ representa- 
tives, “Rules Of Conduct And Standards of Responsibility for Representatives”. 20 
C.F.R. 404.1740. These rules include both affirmative duties and prohibited actions, 
addressing, among other things, the duties to obtain and submit evidence and to 
comply with requests to submit evidence. The rules establish a procedure for filing 
complaints against representatives which are handled by SSA’s Office of Special 
Counsel. In addition, SSA has the capacity to reduce attorneys fees in any case. 

Thank you for this opportunity to provide comment on these issues. I would be 
happy to respond to any further questions. 

Sincerely, 


Marty Ford 
Co-Chair 
Social Security Task Force. 


National Organization of Social Security Claimants’ Representatives 

Midland Park, New Jersey 07432 
August 21, 2002 

Hon. E. Clay Shaw, Jr., Chairman 

House Ways and Means Subcommittee on Social Security 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Shaw: 

I am responding to your letter dated August 1, 2002, requesting additional infor- 
mation for the June 20, 2002 hearing on the Social Security disability programs’ 
challenges and opportunities. Specifically, you asked for a response to tbe following 
question: 

1. The Social Security Advisory Board, in their testimony of June 11 
(page 8) recommended that the Social Security Administration consider es- 
tablishing a system to provide certification for claimant representatives 
and establishing uniform procedures for them to follow. What are your 
comments on this? What are the implications of implementing these sugges- 
tions? 

For the following reasons, I do not believe there is a need for certification of 
claimants’ representatives. 

First, the bureaucracy involved in establishing and maintaining a certification 
system would be a significant expenditure of limited agency resources. In any mean- 
ingful certification program, required tasks include: 

• defining the area of practice 
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• devising the applicable standards 

• writing the examination 

• administering the examination 

• grading the examination 

• providing an appeal mechanism for aggrieved certification candidates 

• maintaining the certification roster, and 

• providing for future re-certification. 


Second, SSA already has adequate procedures to govern the conduct of represent- 
atives. All claimants’ representatives are subject to the agency’s Rules of Conduct 
and Standards of Responsibility for Representatives, which have been in effect since 
1998. 20 C.F.R. §§404.1740, et seq., and 416.1540, et seq. These rules include both 
affirmative duties and prohibited actions. They were designed to clarify the obliga- 
tions of representatives by promoting competence, diligence, and timeliness. The 
rules establish a procedure for filing complaints against representatives with the Of- 
fice of Special Counsel (OSC) at the Office of Hearings and Appeals. OSC has the 
responsibility to investigate complaints and to administer discipline (suspension or 
outright disqualification) where warranted. Should, for example, an Administrative 
Law Judge (ALJ) wish to file a complaint about the conduct of a representative, the 
procedures set forth in the regulations on the Rules of Conduct would address the 
ALJ’s concerns. 

Third, certification is not necessary because most representatives are attorneys 
and their conduct is already governed by state bar organizations. Each state bar 
promulgates rules of conduct and codes of professional responsibility. To the extent 
that a problem of misconduct by a claimant’s attorney exists, SSA has the discretion 
to address each instance by referring it to the state bar which holds the license of 
the attorney involved. 

Thank you for the opportunity to provide this information. 

Very truly yours. 


Nancy G. Shor 
Executive Director 


Federal Bar Association 
Washington, DC 20037 
January 10, 2003 

Hon. E. Clay Shaw, Jr., Chairman 

House Ways and Means Subcommittee on Social Security 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Shaw: 

1. The Social Security Advisory Board has stated that the Federal-State 
relationship should be strengthened. Do you agree? If so, why do you 
agree? How can that relationship be strengthened? 

Out of concern for the variations in State Agencies in areas such as staff salaries, 
hiring, qualifications, training and quality assurance procedures — all of which have 
a major impact on quality of work product — the Advisory Board has asserted that 
the Federal-State relationship needs strengthening. While the Advisory Board has 
not advocated Federalization of the State programs, it has recommended implemen- 
tation of guidelines for disability examiners vis-a-vis experience, training, back- 
ground and salary. 

The Social Security Section of the Federal Bar Association (FBA) appreciates the 
point being made by the Advisory Board. The Social Security disability program is 
a national program and a person living in New Hampshire should expect his claim 
to be adjudicated in a comparable manner to the person living in Texas. While Fed- 
eral guidelines in the areas mentioned above are a good idea, it is more important 
that the Social Security Administration (SSA) strengthen its oversight of the quality 
of State Agency decisionmaking. It can do so by implementing a strong and con- 
sistent quality assurance (QA) program within SSA that monitors State Agency 
work. 'I'he component that currently does this job is known as the Disability Quality 
Branch (DQB). It wields significant power over the States’ work but it does not ap- 
pear to have effectively fulfilled its mission. As GAO indicated in its report “Social 
Security Disability: Disappointing Results from SSA’s Efforts to Improve the Dis- 
ability Claims Process Warrant Immediate Attention” (GAO-02-322), SSA needs to 
develop a quality focused culture and it needs to implement a comprehensive quality 
assurance program. Such a program at the State Agency level needs to focus not 
only on favorable decisions but also on unfavorable decisions and adequate develop- 
ment of the record. To date, there is no evidence that this has been done. 
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As just one example, SSA has a treating physician rule set forth at 20 C.F.R 
404.1527 and further explained in Process Unification Ruling SSR 96-2p. This rule 
is applicable at all levels of adjudication. Yet, State agencies repeatedly fail to apply 
this rule and the perception is that DQB condones and sometimes even encourages 
this practice. The actions of DQB have a profound impact on the work of the State 
Agencies, and we suggest that SSA focus on the function and performance of its 
quality assurance component as a means of strengthening the Federal-State rela- 
tionship. 

2. You state that claimants’ subjective complaints are not evaluated at 
the DDS level, but are when the cases reach OHA. Why is this? What could 
be done to improve the evaluation of subjective complaints at the DDS? 

Evaluation of subjective complaints, i.e., symptoms, such as pain and fatigue is 
a very difficult task because it requires an assessment of a claimant’s credibility. 
Subjective complaints are not measurable by means of clinical tests or lab findings. 
Under SSA law, if a person has a medically determinable impairment that could 
cause subjective complaints of the type alleged, then the extent of those complaints 
must be evaluated. Reports from both claimant representatives and ALJs indicate 
that it is fairly standard that State Agency reviewing doctors will inevitably con- 
clude that a person with a bulging lumbar disk that impinges on a nerve is capable 
of light exertional work. Yet, because this medically determinable impairment has 
the potential to cause debilitating pain in any given individual, SSA law requires 
that a number of factors beyond the objective clinical findings be considered in eval- 
uating the person’s ability to function. At 20 C.F.R. 404.1529, seven factors are set 
forth and they include: activities of daily living; location, duration and intensity of 
pain or other symptoms; precipitating and aggravating factors; type, dosage, effec- 
tiveness and side effects of medications; treatment other than medication for allevi- 
ation of the pain or other symptoms; measures used to alleviate pain or the other 
symptoms such as lying flat on one’s back, sleeping on a board, changing positions; 
and other factors concerning one’s functional limitations due to pain or other S3Tnp- 
toms. These factors are elaborated upon in SSR 96-7p. 

Given the time and resources available to State Agency examiners, evaluating 
subjective complaints is a daunting task. Moreover, consideration of subjective com- 
plaints can lead to what appear to be inconsistent results in cases involving iden- 
tical or similar objective findings. Yet, SSA regulations and rulings require that sub- 
jective complaints be assessed at all levels of adjudication. 

We submit that examiners who attempt to perform this kind of individual assess- 
ment may be taken to task by State Agency medical consultants, as well as SSA’s 
quality component, as they tend to focus almost exclusively on objective clinical find- 
ings. It is much easier, more predictable, and less time-consuming to make decisions 
based solely on objective findings. As prototype States are discovering, if the State 
Agencies are going to evaluate subjective complaints they need more resources — 
more time per case, more employees, more training and better retention of trained 
employees. This means one thing — more money. 

3. During the hearing, you seemed to indicate that the DDSs needed to 
better evaluate claims. What suggestions do you have for improving case 
evaluation by the DDSs? 

The answer to this question is inextricably entwined with the response to the pre- 
vious question. In addition to my previous response, however, there are steps that 
can be taken at the DDS level to better evaluate claims. First, there needs to be 
better development of the record. All sources of relevant medical evidence need to 
be identified and contacted. Where medical evidence is scant, appropriate consult- 
ative examinations must be obtained. Too often, a claimant with an orthopedic prob- 
lem is sent to an internist or family practitioner rather than to an orthopedist or 
physiatrist and the examination is not particularly enlightening. Yet, it is relied 
upon to decide the claimant’s eligibility for benefits. In addition, the old saw, “you 
get what you pay for” certainly applies to CEs, and DDSs do not pay a competitive 
fee to the doctors performing these examinations. 

Obtaining medical evidence is not always easy to do. Sources can be dilatory and 
uncooperative. If SSA could facilitate cooperation from hospitals and doctors, it 
would go a long way to improve the process. In addition, involvement early on at 
the DDS level by claimant representatives could facilitate the gathering of evidence. 
Unfortunately, such involvement at the State Agency level tends to be viewed as 
interference rather than assistance and thus may be discouraged. 

Claimants need to be provided a rational explanation for why they have been de- 
nied benefits. The determinations issued by the DDSs can best be described as 
uninformative. They are crammed full of standard language but they are very short 
on explanation as to why the claimant is being denied. A typical explanation reads 
something like this: 
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You said that you are disabled because of chronic obstructive pulmonary disease, 
bursitis and depression. The available medical evidence shows that your condition 
or combination of conditions is not severe enough to be disabling. The evidence does 
not show an impairment that would prevent you from performing some work-related 
activities. It has been decided, therefore, that you are not disabled according to the 
Social Security Act. We have concluded that you are able to return to your past 
work as it is usually done in similar jobs. 

This sheds little light on how this decision was reached. A real explanation for 
the denial could result in fewer appeals if claimants understood why they don’t meet 
the standard for disability. 

In 1996, SSA embarked upon a process unification initiative to assure that the 
same standards are used at all levels of adjudication. State Agencies were expected 
to assess subjective complaints and provide a reasoned rationale in their determina- 
tions. At the OHA level, ALJs would then be expected to give deference to those 
rationales. Other than in prototype states, this has not happened and it appears 
that SSA has quietly abandoned this initiative. 

4. In your testimony, you question the need for an Appeals Council. You 
give as an example that the substantive legal correctness of the decisions 
of the Appeals Council has been frequently challenged. Do you suggest an 
alternative to the Appeals Council? If so, what? 

In theory, the role of the Appeals Council is a good one — a final review in the ad- 
ministrative process before a claimant reaches Federal Court. Where an ALJ has 
erred or failed to provide a full and fair hearing, the Appeals Council can remand 
the case for a new hearing and decision. In this way, the Appeals Council acts as 
a filter for the Federal Court system weeding out many cases that might otherwise 
be filed in court. 

Unfortunately, however, of late the theory has been far better than the reality. 
In recent years, the Appeals Council has been overwhelmed and unable to provide 
timely, effective review. Yet, to its credit, when faced with the overwhelming work- 
load, the Appeals Council has implemented strategies that have reduced average 
processing time by over 200 days since early 2000. Moreover, the pending request 
for review workload has been decreased from nearly 156,000 to below 58,000 as of 
December 2002. 

Nonetheless, as at all levels within the disability process, there is need for im- 
provement within the Appeals Council. I offer a few suggestions. First, there must 
be a better way to maintain the recording of the hearings. Far too many cases are 
remanded solely because the hearing tape has been lost at the Appeals Council. Sec- 
ond, SSA should consider the suggestion set forth by the Supreme Court in Sims 
V. Apfel, 530 U.S. 103, 120 S.Ct. 2080 (2000), that SSA impose an exhaustion re- 
quirement, i.e., that the Appeals Council will limit review to those exceptions raised 
in the request for review whenever the claimant is represented. Third, consideration 
should be given to setting a time limit by which review must be accomplished or 
the claimant is afforded the right to proceed to Federal Court. Fourth, as noted ear- 
lier, SSA needs a quality assurance program at all levels. At the Appeals Council, 
this should result in a reduction in the large number of cases where the Appeals 
Council has affirmed an ALJ decision and, after a complaint has been filed in dis- 
trict court, the Appeals Council agrees to seek a voluntary remand finding the same 
record it had earlier reviewed to be now legally insufficient. It should also result 
in more meaningful feedback and direction to ALJs in the remand orders. 

Sincerely, 


Hon. Kathleen McGraw 
Chair 

Social Security Section 


Benjamin N. Cardozo Law School, Yeshiva University 
New York, New York 10005 

Washington College of Law, American University 
Washington, DC 20016 
August 15, 2002 

Hon. E. Clay Shaw, Jr., Chairman 
Chairman 

Subcommittee on Social Security 
House Committee on Ways and Means 
Washington, DC 20515 
Dear Chairman Shaw: 
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This is in response to your follow-up question from the June 20, 2002 hearing. 
Your question, and our response, follows: 


1. You stated that the SSA’s ALJ hearings are the only hearings proeesses 
that you know of where the agency is not represented. Would you explain 
what makes the ALJ hearings in SSA unique from other agencies’ adminis- 
trative hearings? 

Although we haven’t completely researched the issue, we believe that SSA ALJ 
hearings are the only ones where the agency is, as a rule, unrepresented. This has 
been the case since the beginning of the disability program, (except for the short- 
lived government representation experiment in the 1980s). In such cases the Admin- 
istrative Law Judge (ALJ) has been relied upon to “wear three hats” — (1) neutral 
adjudicator; (2) protector of the claimants’ rights; and (3) trustee of the Social Secu- 
rity Trust Fund. 

This makes the SSA adjudication process unique from other adjudications pre- 
sided over by ALJs. Of course there are many different types of ALJ adjudications — 
benefit claims denials, benefit revocations, initial license denials, license revoca- 
tions, civil money penalties, etc. In agency enforcement cases, the agency is, of 
course, represented since it is, in effect, the “prosecutor” in the case. In initial ben- 
efit or initial license denial cases, there might appear to be less reason for an adver- 
sary proceeding since nothing is being “taken away” from an applicant. Neverthe- 
less, someone from the agency normally is charged with defending the agency’s deci- 
sion to deny the benefit or license if the case is contested before an ALJ. 

SSA disability cases are the exception to this rule. This obviously places a great 
responsibility on the ALJ. It may have been more understandable for the govern- 
ment to not be represented in the early days of the program when most claimants 
were also unrepresented. As late as 1977, less than half of all claimants were unrep- 
resented (by either a lawyer or non-lawyer) at the ALJ hearing. Now, however, the 
figure is about 87% (70% by lawyers and 17% by non-lawyers). 

Sincerely, 


Paul Verkuil 
Professor of Law 
Yeshiva University 


Jeffrey Lubbers 
Fellow 

Ameriean University 


[Questions submitted by Mr. Matsui to Ms. Ford and Ms. Shor, 
and their responses follow:] 

Consortium for Citizens with Disabilities 
Washington, DC 20005 
July 12, 2002 

The Honorable. Robert Matsui, Ranking Member 

Subcommittee on Social Security 

Ways and Means Committee 

U.S. House of Representatives 

Washington, DC 20515 

Dear Representative Matsui: 

This is in response to questions in your letter of June 27 requesting additional 
information following the June 20 hearing in the Subcommittee on Social Security 
regarding challenges in the Social Security disability programs. 

1. How would closing the record force workers at SSA field offices, DDSs, 
and OHA to do a more complete job of developing all evidence necessary 
to make a well-considered disability decision, since this does not always 
happen under current procedures? 

I do not believe that closing the record earlier than is required under current law 
would improve the performance of workers at SSA field offices, DDSs, or OHA in 
collecting evidence. The penalty, closing the record to evidence that comes in late, 
falls only on the claimant. 

It does seem clear that ensuring better development of evidence earlier in the 
process would help at all later stages of the process. Collection of better evidence 
earlier requires that SSA look carefully at all of the factors that currently hinder 
the effort now. Applicants come to SSA with varied backgrounds. Some will not un- 
derstand the process or the importance of the evidence; some may not have con- 
sistent treating medical sources in their history; and still others may not fully grasp 
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their own impairments. To fill these gaps will require addressing such things as: 
whether the claimant needs assistance in understanding the process and the nature 
and importance of the material to be collected; whether the field offices and DDSs 
have adequate staffing and resources to thoroughly carry out evidence collection 
functions, including necessary follow-up with treating sources; whether physicians 
and others from whom evidence is sought are given enough guidance about what 
documentation is needed and the importance of a speedy response; whether consult- 
ative exams should be purchased earlier in the process for those without adequate 
medical treatment histories; and whether payment rates for consultative exams are 
adequate. Improving the whole range of factors that result in slow development of 
evidence will be necessary to ensure any significant improvement. 

2. How would SSA obtain the resources necessary to provide agency rep- 
resentation, given the severe constraints on its budget and the rising back- 
log of claims awaiting decisions at the DDS, ALJ, and Appeals Council lev- 
els? In your opinion, would this be the best use of additional resources, 
should they be provided to the agency? 

Providing agency representation at the ALJ hearings would be very costly. As re- 
ported by Nancy Shor of the National Organization of Social Security Claimants’ 
Representatives, the SSA government representation project of the ‘80s was very 
costly. I do not believe that the cost can be justified, especially since agency rep- 
resentation has proven to change the nature of the hearings to an adversarial proc- 
ess. In addition, agency representation is likely to add processing time (based on ex- 
perience with the project in the ‘80s) and, certainly, does nothing to ensure that 
overall processing times are reduced or better evidence is developed earlier. 

Any additional resources available to SSA should be targeted to the better devel- 
opment of evidence earlier in the process, as discussed above. 

Thank you for this opportunity to provide comment on these issues. I would be 
happy to respond to any further questions. 

Sincerely, 


Marty Ford 
Co-Chair 
Social Security Task Force 


National Organization of Social Security Claimants’ Representatives 

Midland Park, New Jersey 07432 
July 12, 2002 

Honorable Robert T. Matsui, Ranking Member 
Subcommittee on Social Security 
Committee on Ways and Means 
United States House of Representatives 
Washington, DC 20515 

Dear Representative Matsui: 

I am responding to the questions in your June 27, 2002, letter to provide addi- 
tional information for the record of the June 20, 2002, hearing before the House 
Ways and Means Subcommittee on Social Security. 

1. Proponents of having a “government representative” represent the 
agency claim that this change would result in better development of evi- 
dence. Why would a “government representative” do a better job of devel- 
oping a claimant’s case and the evidentiary record than the existing cadre 
of field office personnel. Disability Determination Service workers, attor- 
neys at the hearing offices and Administrative Law Judges? 

SSA’s duty to develop the evidence is well established in its own regulations and 
the case law, a duty that exists even it the claimant is represented at the ALJ hear- 
ing level. In the past, OHA staff developed cases at the hearing level. However, in 
most cases where claimants are represented, the ALJ will rely on the representative 
to obtain updated evidence, as ALJ Kathleen MCGRAW. testified before the Sub- 
committee on June 20, 2002. If the claimant is unrepresented, OHA staff develops 
the evidence. Even if there is a representative, the ALJ may nevertheless decide to 
obtain evidence, for example, a consultative examination. 

Existing DDS and OHA staff can do an adequate job of developing the record, if 
provided with sufficient resources and staffing. As discussed below in response to 
question 4, the government representatives did not adequately assist in develop- 
ment of the evidence during SSA’s mid-1980’s “Government Representation Project 
(GRP). Based on testimony before this Subcommittee in March 1986, the cost of the 
GRP was nearly $1 million per year for the 5 OHAs participating in the Project. 
Given the enormous cost of providing government representation at the more than 
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100 OHAs that currently exist, we believe that the limited dollars available to the 
agency could be put to better use by assuring adequate staffing at the DDS and 
OHAs and developing better procedures to obtain evidence, including reasonable 
payment for medical records and examinations. 

2. If the agency is represented at a hearing only when the claimant has 
his or her own representative, wouldn’t the agency representative unavoid- 
ably be placed in the position of opposing the claim and defending the 
agency’s prior decision? 

In Sailing v. Bowen, 641 F. Supp. 1046 (W.D.Va. 1986), the court held that SSA’s 
previous effort to have the agency represented at the ALJ hearing in the 1980’s was 
unconstitutional and permanently enjoined SSA from holding further proceedings 
under the GRP. The court found that “[t]he mere presence of a government advocate 
at the hearing renders it adversarial — The government advocate is under no obliga- 
tion to try to ascertain the truth but, rather, he is there to state the SSA’s position 
in the case.” 641 F. Supp. at 1070. The court noted that while the 1982 GRP regula- 
tions baldly stated that the project would not be adversarial, all the evidence pre- 
sented in the case established otherwise. 

It is difficult to see how a representative for the agency would be anything other 
than adversarial. Otherwise, there would not appear to be any reason to have a gov- 
ernment representative. As the Sailing court noted, the “mere presence” of the gov- 
ernment representative makes the proceedings adversarial. 

Another matter to consider, which could add to the cost of establishing govern- 
ment representatives, is that the agency would be liable to pay attorneys’ fees in 
some cases under the Equal Access to Justice Act (EAJA). EAJA provides that the 
federal agency must pay fees where its position was not substantially justified in 
adversarial administrative and judicial proceedings. These fees are paid by the 
agency, not the claimant. Under current law, EAJA fees are paid in appropriate 
court cases involving Social Security and SSI claims, but not for ALJ hearings since 
they are not adversarial. 

3. Some have argued that a “government representative” would be able 
to facilitate the claims process by offering to “settle” a claim. What does 
“settle” a claim mean in the context of disability decisionmaking, and in 
what fraction of cases would “settlement” be an option? Do existing staff 
have any ability to offer to “settle” a claim? 

Although it is unclear what the other witnesses mean by “settling” a case, for 
NOSSCR members, settling a case could include the following: 

• Requesting an on-the-record decision without the need for a hearing 

• Amending the onset date to a later point in time 

• Agreeing to a period of disability, rather than ongoing benefits, if the claim- 
ant has returned to work or otherwise is no longer eligible for benefits at the 
time of the hearing 

• Agreeing to accept SSI benefits and withdrawing a Title II disability claim 
if there is a remote date last insured 

I do not have statistics, however, this is a procedure our Members frequently use 
under the current process by dealing directly with the ALJs, either through pre-or 
post-hearing letters or at the time of the hearing. SSA has recognized the value of 
screening cases for on-the-record decisions by recently including it in recently an- 
nounced OHA initiatives. ALJs also may issue fully favorable on-the-record deci- 
sions or offer to settle the case on their own initiative. 

We have serious concerns whether a government representative would facilitate 
settlements beyond the current number. Based on NOSSCR members’ experiences, 
the procedure currently works smoothly in most situations, without the need for a 
government representative. Based on past experience, the government representa- 
tive may actually impede the settlement process. This was the case with the GRP, 
described in more detail in the answer to question 4, where settlements were often 
impossible. The GRP statistics showed that government representatives did not re- 
quest on-the-record decisions in appropriate cases and further, challenged eligihility 
in cases where the evidence was overwhelming. 

4. What was SSA’s experience with the previous effort at having the agen- 
cy represented at the ALJ hearing? Did it improve benefit decisions? Did 
it speed up or slow down processing times? Were cases better prepared? 
Was the representative perceived as someone who assisted the claimant, or 
rather as someone who was there to oppose the claim? 

Shortly after the 1986 decision in Sailing v. Bowen, SSA abandoned the GRP. In- 
formation obtained by the plaintiffs during the course of that case provides objective 
evidence that the project did not achieve its stated goals. In addition, testimony at 
Congressional hearings in March 1985 and March 1986, the latter before this Sub- 
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committee, corroborated the findings of the court, providing first-hand experiences 
from claimants’ representatives involved with the GRP. 

Processing times were lengthened. The Sailing court found, based on the evi- 
dence presented in the case, that: (1) the time for hearing dispositions greatly in- 
creased; (2) there was a longer delay between requesting a hearing and holding a 
hearing; (3) the number of ALJ dispositions decreased; and (4) more cases were re- 
ferred to the Appeals Council for its own-motion review by the government rep- 
resentatives, “many of which should not have been sent,” causing further unwar- 
ranted delay in receipt of benefits by duly entitled claimants. 641 F. Supp. at 1060- 
1062. 

One of the attorneys in Sailing, Martin Wegbreit, Esq., submitted testimony to 
this Subcommittee for the March 1986 hearing. His written statement (a copy is at- 
tached) provided specific statistics, based on SSA’s own information, about the 
lengthened processing times. 

A witness at that hearing, Dennis W. Carroll, Esq., offered first-hand testimony 
about dealing with the government representatives. His testimony and written 
statement (a copy is attached) describe extensive delays in individual cases. 

The quality of decisionmaking did not improve. The Sailing court found, 
based on evidence in the case, that “there has been a remarkable decline in deci- 
sions.” 641 F. Supp. at 1062. 

SSA’s own statistics indicate that government representatives did not assist in 
making recommendations to the ALJ that a favorable decision be issued without the 
need for a hearing. Mr. Wegbreit’s March 1986 statement to this Subcommittee 
states that although 56.7% of all claimants in the project won at the hearing level, 
the government representatives opposed 92.2% of the claimants. Mr. Carroll’s testi- 
mony describes individual cases with strong evidence of disability where the govern- 
ment representative argued against an award of benefits. 

Cases were not better prepared by the government representatives. Cur- 
rent proponents of having the agency represented maintain that the duty to develop 
cases would be taken away from the ALJs so that they could devote time toward 
making decisions. This also was put forward as a reason for the project in the 
1980’s. However, the Sailing court concluded that the goal of the program to assist 
the ALJ in the development of the evidence has not been achieved. When the ALJ 
was in control of development, “[t]here was better development of the record than 
has been shown under the current procedures.” 641 F. Supp. at 1069. 

According to affidavits from the plaintiffs’ attorneys in Sailing, the court noted 
that the government representatives “had done very little in developing the files. 
If the [government representatives] found that the claimant’s case was weak, they 
left it alone; but if the claimant’s case was strong, consultative examinations were 
sought.” 641 F. Supp. at 1063. Martin Wegbreit’s March 1986 written statement for 
this Subcommittee’s hearing noted two key conclusions based on statistics provided 
by SSA: 

• In 45.64% of the cases, government representatives offered no pre-hearing de- 
velopment at all. 

• In 59.8% of the cases, government representatives did not contact treating 
sources. 

Government representatives generally acted in adversarial roles. In 

Sailing, the court found that “[t]he mere presence of a government advocate at the 
hearing renders it adversarial and indeed, he proceeds so to act on through the ap- 
pellate process . . . [T]he government advocate is under no obligation to try to as- 
certain the truth, but, rather, he is there to state the SSA’s position in the case. 
. . . [A]ll of the evidence in this case shows that the [Government Representation 
Project] is an adversarial process.” 641 F. Supp. at 1070-71. 

Mr. Carroll’s March 1986 testimony to this Subcommittee provides examples from 
actual cases supporting the view that the government representatives were adver- 
sarial: 

• They sought to have cases dismissed for technical reasons unrelated to the 
merits, even after the ALJs indicated they would not dismiss and would hear 
the merits; 

• They cross-examined claimants, often attempting to establish they were lying 
and asking personal information unrelated to their claims; 

• They would not agree to settle a case, despite overwhelming evidence of dis- 
ability. In one case, the government representative refused to settle a case, 
even though the ALJ stated during the hearing that the case should not have 
required a hearing. The government representative called witnesses and the 
hearing lasted 3 hours. The ALJ found the claimant disabled. 
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5. Why did Congress establish a non-adversarial hearing process? What 
have courts found on the matter of Congressional intent regarding whether 
hearings should be adversarial? 

Only 1 month ago, SSA published proposed regulations where it reaffirmed the 
nonadversarial, informal nature of its proceedings: 

Our administrative process was designed to be nonadversarial. See [20 C.F.R.] 
§§ 404.900(b) and 416.1400(b) of our regulations; Richardson v. Perales, 402 
U.S.389, 403 (1971); Sims v. Apfel, 120 S. Ct. 2080, 2083-85, 2086 (2000). 

67 Fed. Reg. 39904, 39905 (June 11, 2002). This interpretation is consistent with 
Supreme Court decisions over the last thirty years that discuss Congressional intent 
regarding the SSA hearings process, with the most recent just 2 years ago: 

The differences between courts and agencies are nowhere more pronounced than 
in Social Security proceedings. Although many agency systems of adjudication 
are based to a significant extent on the judicial model of decisionmaking, the 
SSA is perhaps the best example of an agency that is not. . . . Social Security 
proceedings are inquisitorial rather than adversarial. It is the ALJ’s duty to in- 
vestigate the facts and develop the arguments both for and against granting 
benefits .... 

Sims V. Apfel, 530 U.S. 103, 110 (2000) (citations omitted). The Court relied on 
another decision that was then nearly 30 years old, Richardson v. Perales, 402 U.S. 
389 (1971). In Perales, the Supreme Court rejected a challenge that would have im- 
posed a formal evidentiary rule into Social Security hearings. In Perales, SSA ar- 
gued against adopting such a rule, stressing the need to keep the system informal, 
rather than becoming a “full blown adversary procedure.” Adopting the SSA’s argu- 
ments and emphasizing Congress’ intent to keep the process informal and nonadver- 
sarial, the Court stated: 

[I]t is apparent that (a) the Congress granted the Secretary the power by regu- 
lation to establish hearing procedures; (b) strict rules of evidence, applicable in 
the courtroom are not to operate at Social Security hearings so as to bar the 
admission of evidence otherwise pertinent; and (c) the conduct of the hearing 
rests generally in the examiner’s discretion. There emerges an emphasis upon 
the informal rather than the formal. This, we think, is as it should be, for this 
administrative procedure and these hearings, should be understandable to the 
layman claimant, should not necessarily be stiff and comfortable only for the 
trained attorney, and should be liberal and not strict in tone and operation. 
This is the obvious intent of Congress so long as the procedures are fundamen- 
tally fair. 

Some have argued that it would be appropriate for SSA to adopt an adversarial 
system because other Federal agencies have one. However, countering such argu- 
ments, a number of noted law school professors, who have studied the Social Secu- 
rity process, have concluded that an informal and nonadversarial process is the only 
effective way that the Social Security hearing system can function, thus agreeing 
with the position taken by SSA in the Perales case: 

While Federal regulatory agencies have largely chosen adversarial adjudicative 
systems, federal benefactory agencies typically employ inquisitorial models. Pro- 
fessor Jerry Mashaw has observed that “[vjirtually all mass justice systems 
have decided that they are unable to function effectively without the active-ad- 
judicator investigation, informal rules of evidence and procedure, and presiding 
officer control of issue definition and development that characterize an inquisi- 
torial or examinational approach.” The SSA, the largest “mass justice” Federal 
benefactory agency, while employing most APA adjudication requirements, fits 
this pattern. 

Jon C. Dubin, Torquemada Meets Kafka: The Misapplication of the Issue Exhaus- 
tion Doctrine to Inquisitorial Administrative Proceedings, 97 Columbia L. Rev. 1289, 
1301-1302 (1997) (footnotes omitted), quoting Jerry L. Mashaw, Unemployment 
Compensation: Continuity, Change, and the Prospects for Reform, 29 U. Mich. J. L. 
Reform 1, 16 (1996). Professor Dubin’s article was cited with approval by the Su- 
preme Court in the Sims case. 

Finally, the Court’s reasoning in Perales formed a basis for the court’s decision 
in Sailing v. Bowen, 641 F. Supp. 1046 (W.D.Va. 1986), that SSA’s effort in the 
1980’s to implement government representation violated due process: 

The greatest lack of fundamental fairness as required in the Perales test is that 
the proceedings which have heretofore been deemed to have been informal and 
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nonadversarial are now formal, stiff, strict and adversarial. . . . Congress did 
not intend it to be an adversary proceeding. . . . 


641 F. Supp. at 1070. 

Thank you for the opportunity to provide this additional information for the hear- 
ing record. 

Sincerely, 

Nancy G. Shor 
Executive Director 


[The Subcommittee on Social Security Hearing Print # 99-63 is being retained in 
the Committee files.] 


[Whereupon, at 12:03 p.m., the hearing was adjourned.] 
[Submissions for the record follow:] 

Statement of the Federal Managers Association, Alexandria, Virginia 

Mr. Chairman, thank you for the opportunity for the Federal Managers Associa- 
tion — Social Security Conference to submit written testimony on the challenges and 
opportunities facing the Social Security Disability Program. 

The Federal Managers Association (FMA) represents the interests of over 200,000 
executives, managers and supervisors in the Federal Government. The FMA-SSA 
Council represents executives, managers and supervisors in all Social Security Pro- 
gram Service Centers, the Office of Central Operations and the Office of Hearings 
and Appeals (OHA). 

We have read, with significant interest, the testimony of all of the Social Security 
Disability Program stakeholders who have testified to date. FMA supports a number 
of positions expressed on June 11th and again on June 20th. Briefly, FMA supports 
testimony on: 

• The Due Process Hearing 

• The recommendation to closing the record following the decision by the Ad- 
ministrative Law Judge (ALJ) 

• Accelerating the use of electronic disability folder (eDib), video teleconfer- 
encing, digitally recorded hearings, and a strong management information 
system 

• The need to aggressively address the staffing issue in the Social Security Ad- 
ministration (SSA) 

• Agency efforts to correct problems with the OHA process 

• The need for Agency representation at the hearings 

FMA does not support: 

• Moving the hearing process to Disability Determination Services (DDS) 

• Assigning clerical duties to paralegal specialists 

• Combining OHA and SSA field offices 

Testimony submitted to date has covered issues ranging from providing greater 
autonomy to the ALJs, to turning the ALJ process over to DDS, having skilled para- 
legal specialists performing clerical duties, and ALJs performing routine screening. 
In addition to the many divergent views, testimony further differed on what led to 
the purported failure of the Hearing Process Improvement (HPI) initiative. The vast 
majority of views laid the blame on the process rather than the initiative’s imple- 
mentation. With HPI, the devil was truly in the initiative’s implementation. 

There are several barriers that prevented successful implementation of the HPI 
initiative. At the top of the list was not giving management the ability to replace 
the hundreds of clerical workers who were promoted from clerical positions they per- 
formed very well, to positions with steep learning curves. Much of the failure in the 
early stages of HPI can be attributed to our inability to prepare cases for ALJs be- 
cause of severe staffing imbalances. From implementation until the present, this in- 
ability to backfill for lost clerical support has had a far more serious impact on OHA 
than senior attorneys losing signatory authority. The ability to backfill clerical posi- 
tions, coupled with a balanced MOU and time to mature could have dramatically 
changed the results of the Hearing Processing Improvement initiative. 

For SSA to meet the challenges and opportunities facing our disability programs, 
it will require staffing levels that will permit us to handle the anticipated retire- 
ment wave. In addition, we will need the technology necessary to accomplish the 
work in today’s digital age, and tools to hold individuals accountable for the work 
they perform. We would like to focus on these three critical issues that are essential 
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to meeting the challenges, and comment on three that would help, but to a lesser 
degree. 

Top Three Issues 

1. Meaningful Performance Management system 

2. E-Dib and other automation enhancements 

3. Addressing the staffing imbalances in OHA 

Additional Areas Requiring Attention 

4. Elevating the Eederal manager’s ability to hire on equal footing with private 
sector 

5. Short term initiatives 

6. Consistency between DBS and OHA 

We feel that it is important to note that action on the top three will have short 
and long term positive impact on the disability process regardless if any other issues 
are addressed. Action on the additional areas will have marginal impact without ac- 
tion on the top three. 

Meaningful Performance Management System 

The success or failure of any of these initiatives will be directly related to man- 
agement’s ability to hold all employees accountable for their work. Without mean- 
ingful performance measurements, we can realize only limited success at best. 

The deterioration of the disability process has run parallel to the deterioration of 
our performance management system. Our performance management system began 
to decay in the late 1980s and has steadily gotten worse. Group-based account- 
ability, under HPI, only moved us further from individual accountability. The cur- 
rent Pass/Fail appraisal system does not provide incentives for high performance 
and we are seeing the consequences of that. 

Each year the Social Security Administration presents its Government Perform- 
ance and Results Act Annual Performance Plan. This plan describes specific levels 
of performance and outlines the means and strategies for achieving those objectives. 
The objectives are supported by indicators, which are used to measure the agency’s 
success in achieving the objectives. The performance indicators are translated into 
goals that are shared with SSA executives. These goals are then clearly presented 
to managers and supervisors as expectations for performance. At OHA for example, 
the indicators are expressed in terms of dispositions per day per ALJ, processing 
time, percent of aged cases, etc. As noted above, SSA holds managers and super- 
visors responsible for communicating performance goals to agency employees. How- 
ever, when the goals are communicated to the employees, managers are required to 
communicate in very generic terms due to the absence of numeric standards. 

Our current Performance Management system in SSA addresses these elements, 
but at an organizational rather than an individual level. We certainly have set per- 
formance expectations (Planning), but these are agency goals, not individual goals. 
As directed by the system, progress reviews are held (Monitoring), but since there 
is no individual measurement, the discussions are generic. Ideally, we would spend 
time training (Developing) our employees, but in reality, most of our offices suffer 
from significant staffing imbalances and struggle just to accomplish our most basic 
missions. We rate (Rating) our employees on a Pass/Fail appraisal system, which 
fails to distinguish individual performance. And finally our reward (Rewarding) 
system is essentially a “do it yourself’ process. 

According to a ^^ite Paper published by the U.S. Office of Personnel Manage- 
ment in April 2002, “(I)n the current Federal white-collar pay system, performance 
does not matter very much ... In any given year. Federal employees receive more 
pay increases for remaining on the rolls than For meeting or exceeding performance 
expectations. The dominance of these performance-insensitive pay increases can 
make performance-oriented tools appear trivial.” While this paper, in addressing the 
issue of pay for performance, goes beyond the scope of our immediate concerns, 
many of the principles addressed apply readily to performance management at SSA. 

Our current performance management system sends the message that perform- 
ance does not matter. Because the standards are so generic, performance cannot be 
measured on an individual level. The labor-management contract requires that data 
focus on the process, not the individual. For all intents and purposes, the system 
is one of non-accountability. In spite of an employee’s best effort, the employee will 
simply “pass”. Award money is distributed on a formula based on the number of em- 
ployees on the payroll. This distribution is completely devoid of any recognition for 
performance, even at an office level. Since we have no individually measurable 
standards (numerics) that can be taken into consideration, overtime/credit hours/ 
flexiplace must be given to anyone interested. 
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It is our belief that it is imperative that our employees are provided with clear 
goals. These goals must be measurable, understandable, verifiable, equitable, and 
achievable. According to an Associated Press article on 5/27/02, The Department of 
Veteran’s Affairs slashed their backlog of pending claims. Secretary Anthony 
Principi was quoted, “We decided to really declare war on that backlog and took 
some rather bold steps to address it. We’re really getting this backlog under control, 
and we did it through sheer focus and discipline, performance measurements, and 
production goals.” When employees know what is expected of them, they are better 
able to focus their efforts. 

The National Council of Social Security Management Association (NCSSMA), who 
previously testified, clearly stated the difficulties in addressing this issue earlier 
this year. They cite ‘a dysfunctional merit promotion process, overly restrictive per- 
formance improvement procedures, lack of objective performance criteria, and an im- 
practical awards process . . . ’ We agree with this assessment and believe in fact 
that these problems all relate back to the weaknesses of our current performance 
management system. 

There is an old adage that states, “What gets measured, gets done.” Implementing 
an effective performance plan within SSA given the current culture will be difficult. 
But if the Agency expects to meet its objectives it must be done. 0PM has prepared 
A Handbook for Measuring Employee Performance. This Handbook outlines the 
guiding principles tor perfonnance measurement as follows: 1) performance manage- 
ment must be viewed as a valuable tool, not as an evil; 2) acceptance of the process 
is essential to its success; 3) we must measure what is important, not what is easy; 
4) the plan must be flexible enough to allow for changes in goals to keep the process 
credible; 5) we must rely on multiple measures; 6) employees must perceive that 
performance measurement is important; and 7) management must demonstrate that 
performance is critical to organizational and individual success. These are the prin- 
ciples, which must guide efforts to reform the current system. 

A strong performance management system will go a long way in restoring the So- 
cial Security Disability Program to the status of a premier program. Our current 
leadership is committed to reforming our performance management system, but it 
will take several years to have a system in place. Any initiative implemented prior 
to having a meaningful performance management system will have minimal impact. 

E-DIB and Other Automation Initiatives — 

Potentially, this will have the greatest impact on productivity and would signifi- 
cantly alter the way we do business. All necessary resources need to be devoted to 
E-DII3, as we will virtually eliminate case preparation (not to mention savings on 
mail and storage). 

As we move closer to this reality, we need to look at the entire structure of the 
field office and the positions within. We cannot start too early on this project consid- 
ering the impact on the senior case technicians (SCTs) and the potential to easily 
distribute work to where the resources are. 

That said, there are a number of automation initiatives that are currently avail- 
able, and FMA feels that the Agency should fast-tract rollout for: 

Voice Recognition software — When the initial learning curve period is over, 
this will save time both with writing decisions and eliminate the need to type deci- 
sions. Many offices have a limited number of typists and must ship cases to other 
offices to type. The time involved could be eliminated. The software is very inexpen- 
sive ($200.00 per office) and would not tax the budget. 

Video Teleconferencing — This technology can also have very positive impact on 
both production and the budget. The Agency has made a decision to fast track the 
rollout and this is commendable. However, FMA feels the rollout should be further 
accelerated. 

Reminder Pro Software — This is currently being piloted as a way to reduce “no 
shows” for our hearings. Offices using it find it very useful. Again, all OHA offices 
need this technology. Although Reminder Pro comes at a greater cost than Voice 
Recognition ($2500.00), FMA feels that the overall savings realized from not re- 
scheduling so many “no show” hearings will significantly offset the initial expense. 

Local Systems Support 

As we move to new technology it will be extremely important to ensure that OHA 
has qualified, competitively graded employees in systems positions in each field of- 
fice and in Central and Regional offices. The need for enhanced position descriptions 
(PD) has been apparent for some time, but any forward momentum to enhance our 
computer specialists has stalled. The Hearing Office Systems Administrator position 
description no longer meets our needs, and the Agency needs to address this critical 
need as soon as possible. 
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Addressing Staffing Imbalances in OHA 

As previously noted, the hundreds of promotions from the clerical ranks during 
the transition to HPI have left OHA with severe staffing imbalances. OHA does not 
have the clerical support necessary to adequately support our Administrative Law 
Judges. The Agency is currently looking at ways to ease the problem without addi- 
tional staffing, but these types of fixes will not hold up as more and more Baby 
Boomers begin to retire. We need the ability to replace the personnel that we lost 
to promotion if we are to be in a position to handle the claims anticipated over the 
next decade. Social Security has worked hard to try to ease its staffing losses by 
at least replacing the people who retired in recent years. The problem stems from 
not replacing highly trained technical staff until after they have left! Many positions 
within our Agency require three or more years of training/experience before a per- 
son reaches journeyman status. We must have the ability to hire additional staff 
before we are faced with the retirement wave so we do not slip as new, inexperi- 
enced employees are trained. As with performance management, we can expect only 
marginal improvement with any initiative implemented without the staff to perform 
the tasks. 

Elevating the Federal Manager’s Ability To Hire on Equal Footing With the 
Private Sector 

The Federal Government still hires following 0PM rules established in 1948. We 
still use the outdated “Rule of Three” which has been in existence much longer. 
Some Federal Agencies have the ability to hire locally, but at SSA we ask potential 
applicants to inquire at 0PM and we then must go through the labor-intensive proc- 
ess of 0PM certificate of listings. Often, it takes months to complete this process 
and usually means that the most qualified of our potential candidates have usually 
accepted positions with Federal departments or private companies with greater hir- 
ing flexibility. 

We stand to lose a considerable degree of our accumulated knowledge over the 
next 7 years, and we must have the ability to fill this void with the best and bright- 
est if we are to effectively serve the American public and ensure an experienced 
workforce. As with our earlier discussion on performance management and staffing 
imbalances, we need to address all of these issues if any new initiative is to be met 
with success. A change or an initiative implemented without the staff to carry it 
out and/or a performance management system that does not give managers the tools 
to effectively lead and manage is doomed from the beginning. 

The New OHA Process Initiatives Recently Announced 

FMA fully supports the Agency as we work to correct problems discovered fol- 
lowing our transition to HPI. Our concern is that the first series of initiatives will 
have only marginal impact without addressing issues within the Agency and govern- 
ment such as performance management and hiring roadblocks that that would have 
a far greater long term impact than surface issues such as new process initiatives. 

Ending the Certification Process — 

Any impact on eliminating certification will, in large part, be determined by the 
number of offices still actually doing them. It is our understanding that many offices 
ended certification when the “flexibilities” were introduced last year. Some offices 
never began certification to begin with. The idea of an initial review by a higher 
graded employee is still a good idea and is worth considering, in some format, as 
long as we have sufficient writing resources to absorb the additional duties without 
appreciable reductions in our writing production. Accelerated distribution of voice 
recognition software may allow some review with current staffing levels. It was just 
not viable in the formal way HPI designed it, and certainly not without some addi- 
tional resources or relief for our writing staff. FMA does not support prior testimony 
asking that clerical duties be added to a paralegal’s position description. This would 
only serve to further impact productivity and would devalue the position. 

Ending Rotational Assignments — 

Again, many offices have already eliminated rotations either fully or partially. We 
asked for the elimination of rotations shortly after Phase II was implemented. How- 
ever, once rotation officially ends, what will replace it? Many offices have few, if 
any, case technician’s (CT) so the burden of doing the mail and reception duties fall 
to the SCT’s. Logic would suggest the hiring of a mail clerk and receptionist at a 
lower pay than a GS-8 SCT. FMA previously submitted an enhanced receptionist 
PD for consideration. We are pleased to learn that our proposal is receiving strong 
consideration by the Agency. Even with the addition of an enhanced receptionist po- 
sition, we will still be forced to rotate to some extent unless without an infusion 
of FTEs and additional positions to handle scheduling. 
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In the end, this will have a minimal impact on production without an infusion 
of FTEs. We still need to have someone do the clerical work. 

Extend Early Case Screening to ALJ’s — 

In order for this initiative to succeed we would have to make the following as- 
sumptions: 

• The ALJ’s would have time to conduct this review 

• The ALJs would be willing to do it, and 

• There are a significant number of On the Record decisions available 

Unfortunately we have no empirical data that would support these assumptions. 
The anecdotal information we have would indicate that: 

• The ALJs will not have time to go through significant numbers of unpulled 
files given the number of cases they must schedule, hear and decide to meet 
ever increasing budgeted goals. 

• Although there are some ALJs willing to review raw files, it has been our ex- 
perience that most will not, and 

• Although there are cases that can be paid prior to a hearing and with mini- 
mal development, these are the exceptions. A significant number require ex- 
tensive development. 

Short-Form Favorable Decision Format — 

We must have agreement with the Appeals Council and OQA on an acceptable 
format. Once that is achieved, it could result in significant production increases. 

We can reduce the number of cases sent to writers and thus reduce processing 
time on unfavorable cases. We could potentially free-up writers to perform other 
tasks. 

The ALJs should be encouraged to complete the form. It should be simple enough 
for them to complete via speech recognition, typing, or by writing. We must keep 
the writer out of the workflow. If the case has to go to a writer, to edit or elabo- 
rate on the ALJ decision, then the new format’s effectiveness would be greatly di- 
minished. Although the Agency could mandate the use of a short-form, receiving 
ALJ buy-in would be the most effective method if we want a successful initiative. 

Beuch Decisious — 

The “bench” decision is the same idea as the short-form reversal. It is all part 
of the idea to have the ALJ make the complete decisiou and by-pass the writer. 
Whether the ALJ does it by voice recognition at the end of the hearing (a so-called 
bench decision) or typing later (or even handwriting it so an SCT can type the deci- 
sion) is not material. Whatever format the ALJ feels most comfortable with should 
be the one to go with. The buy-in can come by giving them the option as long as 
it meets ALJ needs and is acceptable to everyone. We can’t emphasize enough the 
fact that if the case goes to a writer, to add to the decision, then we defeat the pur- 
pose of the process. Once again, the Agency can mandate its use, but ALJ buy-in 
is the key. 

Folder Assembly Service Coutraet — 

This was an excellent idea to get more cases pulled quickly. The initiative should 
fit well with the short-form reversal since, in theory, we will have more cases to 
write. 

We need enough ALJ’s who are willing to hear the additional pulled cases. There 
is no point in pulling more cases if the ALJ’s are not willing to hear them and we 
have no other means to dispose of the cases. It was mentioned that a new Code of 
Conduct for ALJ’s would be issued. Perhaps a minimal standard on the number of 
cases scheduled and heard per month could be part of the code. 

Contracts would be best utilized at the local level. Local management should have 
the authority to find, train and pay the contractor in the same way as we pay the 
Hearing Reporters. Payment, by case, seems to make the most sense since that will 
guarantee a level of production. There appears to be a sufficient pool of recent retir- 
ees from SSA that might be interested in this. Although FMA is fully aware of the 
competitive sourcing initiative, and believes there are functions that can be competi- 
tively sourced, this is a case where we believe we would be better served with per- 
sonal service contracts controlled locally. 

Another benefit of these contracts is that it will free up our experienced SCTs so 
they can devote more time to maintaining their analytical skills. E-DIB will vir- 
tually eliminate the “shuffling” paper exercise of the work up process and the ana- 
l3dical skills of the SCTs will be used to a higher degree. Maintaining these skills 
now by not spending time on lower graded work, will pay dividends when OHA 
transitions to the electronic folder. 
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Consistency Between DDS and OHA 

Process Unification Training was supposed to bring consistency between OHA and 
DDS decision making in disability cases. Consistency has not happened for several 
reasons. 

1. DDS and OHA speak different languages. DDS speaks in a language focused 
on diagnosis while OHA is focused on credibility. Thus, DDS decision makers 
focus on objective medical findings and whether complaints are proportionate 
to objective medical findings. OHA judges focus on concepts in the 1996 So- 
cial Security Rulings (SSR), such as whether a treating source’s medical 
opinion is well supported (96-2p), whether an impairment could reasonably 
be expected to produce the alleged symptoms (96-3p, 96-7p). Rarely, if ever, 
do DDS decision-makers address credibility concepts in the 1996 SSRs. 

2. DDS decision-makers rarely, if ever, address the concept of sustainability 
whereas (SSR) 96-8p requires such consideration, and such consideration is 
important at OHA. 

3. DDS decision-makers often do not resolve conflicts between their opinions 
and opinions of consultative examiners or treating physicians. For instance, 
a treating physician (physical medicine) will submit specific Sit/StandAValk 
limitations, which preclude performance of sustained work. However, DDS 
will check a block on form SSA 4734-U8, p. 7 stating that there is no treat- 
ing source statement regarding the claimant’s physical capacities in file, or, 
if the block is checked yes, will reject the treating sources statement on the 
basis of lack of objective evidence. Similarly, with regard to mental impair- 
ments, frequent are the cases where a consultative examination provides evi- 
dence of a severe impairment but DDS reports No Severe Impairment on a 
Psychiatric Review Technique Form (PRTF). The exigency of time (DDS med- 
ical consultants have only 15 minutes to review an unpulled file and make 
a decision) brings about these failures of DDS to resolve conflicts between 
their opinions and opinions of consultative examiners or treating sources. 
OHA must, and attempts to, resolve these conflicts. 

4. DDS, unlike OHA, has no person who looks at a case as a whole. DDS bifur- 
cates consideration of an individual’s mental and physical impairments, 
sending the case first to one specialty and then to the other. Once both spe- 
cialties have reviewed the case and made a decision, there is no decision 
maker who has authority to look at the decisions of both specialties and act 
like a judge at OHA, who has the authority to accept, remand, or overrule 
medical determinations. 

The Social Security Administration is an agency that affects the lives of millions 
of Americans, particularly in its disability services. With increased staffing and 
funding, the Agency would be able to improve its service to its customers — the 
American public. The missions performed by SSA could be completed at an even 
higher level of proficiency if a meaningful performance management system were 
instituted within the Agency. These changes would allow SSA to provide to the pub- 
lic the level of service that is both expected and needed by teixpayers. 

FMA would welcome the opportunity to act as a sounding board for any initiatives 
that this Subcommittee, as well as SSA would like to create to further enhance the 
mission of the Social Security Disability Program. We thank you, Mr Chairman and 
the Subcommittee, for your hard work and interest on this very important topic. 


Statement of Larry Jacks, Public Employees Federation, New York, New 

York 

Major changes are required in the national disability program if we plan to meet 
the needs of the disabled and ensure the solvency of the disability trust funds. I 
offer the following steps to simplify the program and process. 

1. Establish the age 50 medical severity test. Under the current process an appli- 
cant may be found disabled at any age due to a less than sedentary Residual Func- 
tional Capacity. 70% of all Administrative Law Judge awards are made using this 
restriction. This finding is HIGHLY subjective and cannot be measured. Under the 
new process applicants under age 50 MUST meet or equal the level of medical se- 
verity as published in the the Listing of Impairments to be found disabled. For ap- 
plicants age 50 and older, consideration will still be given for diminished RFC as 
the vocational outlook is reduced by age. This approach is simple to understand and 
administer. Program and administration costs would be reduced by 35% at all lev- 
els. 
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2. Replace the current determination process and medical improvement standard 
with Diary Decisions with Recertification. Under the current process, decisions are 
reached on average in 100 days at the DDS and appealed denials may take as long 
as 500 days until heard by the ALJ. In addition under the current program FEWER 
than 5% who are put on the disability rolls are ever removed or leave. This results 
in a slow and costly program. Under the new process decisions, will be determined 
much faster because we combine the age 50 severity application and a Diary Deci- 
sion. Decision-makers will make faster approvals because decisions will be based on 
projected medical limitations such as cancer with chemo, heart surgery with rehab, 
severe fractures with physical therapy etc. The diary approval will then allow the 
applicant to ‘recertify’ his/her disability 90 days prior to the end diary date if the 
condition remains severe. The medical improvement standard WILL NOT apply 
since recertification will be a de novo decision. Decisional timeframes will be re- 
duced for DDS decisions by 20% and future program and administration costs will 
be significantly reduced while improving customer service and payment of benefits. 
Citizens will receive much needed benefits quicker and exit the rolls earlier. 

3. Intake of disability applications will be done by the DDS and not SSA. This 
will result in an immediate savings of 7-10 days in process time. State public librar- 
ies can be utilized as a gateway for applications. 

4. Replace the Reconsideration appeal step with a DDS pre-hearing review. Upon 
review the DDS will process any case that can be found fully favorable. Cases that 
cannot will not be redetermined but rather moved forward to the Office of Hearings 
and Appeals and the ALJ decision. 

5. Close the record after step 4. 

6. Regulations are needed to standardize the educational requirements, training 
programs and quality procedures within the DDS system. DDS decision-maker turn- 
over and subsequent erractic decisions are due to woefully inadequate salaries. The 
disability decision is a complex decision that requires medical, legal and technical 
expertise. In order to recruit and retain a quality DDS workforce, salaries must be 
raised by regulation not left to the States and administrators to do it on the cheap. 
Only the American public is shortchanged. 

7. Create a Social Security Court to provide a uniform review of SSA decisions. 

8. Revise the Administrative Procedure Act to give requisite authority to manage 
OHA. 

I appreciate the opportunity to discuss these ideas with you and applaud the lead- 
ership of the committee in trying to resolve the problems with this critical national 
program. 


Statement of Philip A. Robinson, Framingham, Massachusetts 

Chairman Shaw, Ranking Member Matsui, members of the subcommittee, I am 
an individual non-attorney claimants representative. 

I work with a former agency employee with a wealth of experience and we rep- 
resent disabled persons before SSA who have problems with the admittedly com- 
plicated system that is SSDIB and SSIDIB in place today. Our purpose is to ensure 
that the people we represent have an opportunity to present their claims for dis- 
ability and other matters before SSA in a cogent manner. It is our goal to ensure 
that claimants receive fair treatment and due process at all levels of the system. 

I applaud the desire of the members of the subcommittee to make the disability 
process work better and am pleased that Commissioner Barnhart has quickly begun 
the process of examining the more disastrous experiments that have been in effect 
for the past years to the detriment of claimants, all of whom are your constituents. 
I am happy that the Commissioner and the subcommittee have begun the process 
of listening. I would add to your expert panelists a number of employees of the OHA 
’s across the country. Not just the ALJ Association President, not just the Union 
heads or area Union representatives and not just the DDS state Commissioners, but 
the real people who do the work every day in every DDS and Social Security Field 
Office across the country. The real workers. You should travel to them, listen to 
them out of the spot light and seek the larger truths which only they know. Even 
the upper level managers at OHA and SSA (deputies and associates) only speak of 
what you wish to hear, not often of what you should hear. 

A brief history of the immediate past. 

For the purpose of these comments, the recent past is 1996 to now. The agency 
budget has been reduced substantially as has the number of employees. Many sen- 
ior and well trained employees throughout the agency have left and many more are 
ready to retire. Tele-service centers originally designed to handle basic retirement 
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questions and related matters have been expanded to handle many tasks that well 
trained CRs in the Field Offices used to handle. Budget cuts and reductions in staff 
caused the agency to make unrealistic promises, to the Congress and this and prior 
administrations, about this change to the tele-service mission. The agency has not 
and cannot now keep those promises. 

Training money has been cut to such an extent that videos are used to substitute 
for what previously were many hours of direct class training and employee moni- 
toring in the field over many months. Field office personnel are expected to handle 
the rising applications for DIB with fewer employees and no work year credits in 
the budget for this added work load. 

The DDS partnership between the agency and the states does not work because 
training is inadequate and insufficient budget money for payroll has led to lower 
standards and higher turnover. Add to that the cultural and regional differences 
and the disconnects between the agency and the DDS and there is a formula for 
disaster. 

The process unification rulings, which were designed to improve the process of de- 
veloping claims are not followed by the DDS components in the individual states. 
The uniformity of decision making expected in this program has never happened. 
HPI plans implemented at the OHA offices across the country have been a disaster, 
as you are aware, for claimants and the agency. 

Emphasis has been placed on speed rather than quality at all levels. We have 
been told that the average Disability Examiner in a DDS has about 20 minutes of 
actual time spread over 2-4 months to make an initial disability determination and 
that decision is usually problematic. The agency policy to examine approvals only 
for quality lets horribly unjust decisions pass through to claimants. 

The OHA offices have old outdated computers for use in processing their work. 
A simple examination (without prior announcement) will find DOS based systems 
running on computers so old that school children would not use them. Employees 
at OHA are expected to produce outstanding work with outmoded and inadequate 
computers and programs because there is no money to purchase modern computers 
with compatible programs and provide the needed training and technical services. 
I have been in the State offices of a number of Congressional Representatives and 
found the newest and best PC systems money can buy. That grade of equipment 
would be perfect for the agency. We do not believe that the Congress has ever ap- 
propriated and the agency has not requested the funds for this type of upgrade. The 
purchasing systems, which are based on distrust, and take years to complete, ensure 
that outdated equipment is all that is purchased. 

A small start has been made. 

Fortunately, HPI has been halted but the problems created by this ill-conceived 
program have had a detrimental effect on the OHA staff, promotions and the career 
tracks of dedicated employees. This may not be able to be undone. 

What proper funding and training can buy. 

1. DDS disability examiners should be adequately trained and instructed to follow 
the law as written. The goal of a uniform interpretation of the laws will not be met 
unless and until the DDSs in every state use the same interpretations of the law 
as the agency. Denials of claims should be examined for errors by DQB offices and 
returned with instructions for corrections. If the error rate for approvals is xx% then 
it is logical that the error rate for denials would at least be the same or even higher. 

2. The reconsideration process at DDS should be more than a pro forma scan of 
the records and a quick denial. Doing away with reconsideration and extending the 
time an examiner has to handle an initial claim would almost provide the same re- 
sult as the 2 step system at DDS does now. SSA considered the experiment in this 
prototype a failure because more claims were paid and more denials were appealed 
to OHA. A local elected representative once described the disability process as fol- 
lows: “You apply, you get denied, and then you go away”. The public perception of 
the process is disastrous. I believe that DDS management is overreaching in at- 
tempting to expand the role of DDS in the disability hearing process. However, I 
also believe that with proper training and funding for employee work years and 
more competitive pay scales that the DDS work product can be improved to the 
point where approvals and denials will be more realistically arrived at and the num- 
ber of appeals to OHA will decline. 

3. OHA has substantial numbers of very experienced staff people, ALJs and attor- 
neys. Moral is low because of the HPI problems. A lack of respect between profes- 
sional staffers and support staff is obvious to all. Productivity has suffered because 
of management failure at highest levels. Accountability is lacking and numbers are 
over emphasized. Utilization of staff is poor. Many attorneys function well above 
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their level of competence while others are not competent in their present positions. 
All are rewarded for time in grade. 

4. An institutional attitude to ‘save the money’ is fostered by senior management. 
The term ‘not cost effective’ and variations of same appear often in reviews of pro- 
grams tried and dropped. Generally the body of comments describing end results 
seems to be that too many claims were paid. If this is what the Congress really 
wants, if this is to be the goal of every administration then the simple solution is 
to do away with the disability program. Payroll and payout will drop to zero. We 
do not believe that is the intent of either the administration or the Congress. It is 
most assuredly not the desire of the public. 

Looking to the future. 

Please do away with the idea of an SDM at any level. No matter how experienced 
a claim manager or SSA employee may be or is expected to be the experience of 
those of us who work representing claimants in states where SDM has been tried 
have been disastrous. DDS and SS employees fear face to face conferences with 
angry claimants and telephone interviews have usually been used to convince the 
claimant not to pursue a claim. The DDS claim managers are not doctors or voca- 
tional experts, yet the SDM model places them in that position. I and other claim- 
ants representatives have found that communication with our local Field Offices 
where CRs’ are knowledgeable about the program is more productive. That is a 
place where staffing can and should be increased so that more career track employ- 
ees can be hired and trained as the agency used to do and individual claimants can 
be encouraged to use the experienced people there for information instead of the 
Tele-service centers where lack of knowledge leads to errors and incredibly wrong 
information being provided to people in distress. 

The tele-service centers should be used as originally intended, processing retire- 
ment information for citizens and legal residents whose retirement age is rapidly 
approaching and who will tax the systems across all areas. This may mean reduc- 
tions in the numbers employed in the centers, but that money can be more produc- 
tively used in the FOs’ to hire career track employees as the agency used to do. 

Plans for increased technical and computer use including electronic filing and 
processing and file maintenance is not in the agencies immediate future and neither 
are televised hearings. The proper equipment is not on hand at this time. The idea 
is wonderful and should be implemented, but it cannot be done with yesterday’s 
technology and equipment or can this activity be set up incrementally. To work the 
system needs to be set up in advance in each region on a rolling basis from DDS 
to FO to OHA and AC and for every employee expected to use the system. Not one 
machine, but at every work station and every front desk. The equipment exists in 
embryonic form in the market now and can be purchased with simple specifications 
and off the shelf programs. The purchasing process will need to be changed in order 
to do this. Proper equipment including up to date computers (this is one area where 
individuals use free standing PC’s) and well trained and well paid technical backup 
for OHA would enable that component to do its intended job. 

Changes in the laws and listings and definitions used to define ‘disability’ to re- 
flect our modern post industrial society and changed work habits should be a pri- 
ority and can improve the process. Millions of our citizens have jobs and work in 
industries that did not exist 10 years ago. Skill levels required ror even the most 
mundane jobs are constantly rising 

Millions more have illnesses that are controlled or whose effects are reduced to 
an extent that part time work is a possibility. But millions more never have that 
relief available to them. High school students working part time after school can, 
and often do, earn more than the dollar amount specified as the threshhold for ‘sub- 
stantial gainful activity’. 

Each ALJ should be responsible for her/his case load and the HOCALJ should not 
only be the titular head of the office, but should be able to manage the entire office. 

Who is in charge at the agency? 

The simple answer is every one and no one. No one has any responsibility for 
what goes wrong and no one has the authority to say stop. The CALJ should be 
responsible directly to the Commissioner of Social Security. The CALJ should have 
an ACALJ for DIB who is an administrator and an Senior Executive Service career 
manager for operations, both responsible for the day to day functions of OHA and 
answerable to the CALJ. 

Myths and excuses to explain shortcomings in the process. 

Social Security Advisory Board which you all know is a Congressional created 
agency to examine the way SS operates and offer suggestions for improvements has 
recently issued a commentary that suggests that there are lawyers and representa- 
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tives who cheat by delaying the submission of helpful medical or other evidence to 
build up the amount of the fees payable. The Board also noted that some physicians 
fudge or cheat on the medical reports they submit to the agency to help their clients 
secure benefits. This has become a part of the ‘one size fits all’ explanation on why 
the system is dysfunctional. 

Like all the stories of welfare cheats there is little beyond anecdotal evidence. Le- 
gitimate claims are denied at every DDS office in the country. Medical reports are 
read by MEs’ who never see the claimants or examine them, who miss important 
points in the records and opine that people with long-term illnesses will recover in 
the immediate future and become productive members of society. These are errors 
which are difficult to correct in the process and they represent a healthy majority 
of claims that are brought before OHA and allowed. However in order to overcome 
the prior errors more records must be obtained, more statements elicited to rebut 
the errors made. Claims that end up in the District and Circuit Courts are re- 
manded less than 25% of the time and they are occasionally paid but usually re- 
turned for further development because the agency violated its own rules or ignored 
critical evidence. 

We all know that medical records are often delayed. Physicians dealing with law- 
yers are like oil and water. They fear the lawyers, they fear the representatives and 
clients who ask for records and written statements to explain the physical and men- 
tal problems of their patients. OHA itself and the FO’s treat requests to copy the 
claimant files as impositions on their limited resources. Although regulations exists 
instructing OHA and FOs to forward files to the OHA or FO office closest to the 
claimants’ representatives because of distance or explain why in writing as part of 
the record, some OHA offices refuse to do so causing additional expenses in the of 
100s of dollars for copy and shipping fees to be taxed to the claimant. The alter- 
native is a lost claim at OHA and a potential remand from the AC because the 
claimant was deprived of due process all other matters being properly presented. 

“Experts” for DDS ‘are created’ by regulations which describe the expertise in the 
rules and laws gained by several weeks of training by SSA employees in classroom 
settings. These experts are not provided with the time to properly examine a med- 
ical file or paid any reasonable sum of money. There is a myth that representatives 
‘purchase’ favorable medical reports from physicians and/or others in order to win 
a claim. The medical and vocational expert ‘vetted’ by each states DDs and used 
throughout the process do not meet any legal definition of ‘expert’. Most are alive, 
they breath, they walk, they talk, but they are not what SSA says they are with 
extremely rare exceptions. 

There is no benefit to either the claimant or the representative to withhold 
records or reports. Fees are limited by law and also are part of the Federal Code. 

A final comment. 

ISSA’s problems can be solved with trained, adequate staff, money and proper 
equipment. 

Mr. Chairman and members, thank you for the opportunity to present this testi- 
mony in writing. 
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